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— l TITLE I_

PROPOSED BANKRUPTCY RULES ANB-
OFFICIAL-FORMS-UNDER-CHAPTERS
P HI-OFTHE-BANKRUPTEY ACT

\\\\\\

1  These rules and forms govern the proce- ]i“ this Title 1
m-ba-n-lmap&;ey—n&ses—melv-d-mg—l-ela%ed

2 dure

3 preeeedings, in courts of bankruptey, under [in bankruptcy cases
4 Chapters I-VII of the Bankruptcy Act. -

These rules may be known and
cited as the Bankruptcy
Rules. These forms may be
A “bankruptey case,” as defined in Rule 101, is one |known and cited as the

wherein a petition has been filed by or against a person [0fficial Bankruptcy Fams .
seeking his adjudication as a bankrupt. The case includes )
all of the proceedings and matters which arise in connec-
tion with the case and of which the court of bankruptey
is given jurisdiction by the Chapters I-VII of the Bank-
ruptcy Act. Thege rules and forms*thus do not apply to a l in this Title T

ApvisorY COMMITTEE'S NOTE

or ordered to proceed

case initiated¥under any of the debtor-relief chapters
OHH—SEH - Ner-do-these—rutes prescribe except mc1den-‘r— of the Act. The rules and
tally the procedure for actions or ‘‘plenary proceedings” forms in Title VII govern
brought in state courts or federal district courts to de- the procedure in Chapter
termiiie controversies that arise in connection with a XTII cases, and Titles II-
bankruptcy case. VI are reserved for cases
“Courts of bankruptcy” are defined in § 1(10) of the that are commenced or pro-
Bankruptey Act, 11 U.S.C. § 1(10), to ‘“include the ceed under Chaptetrs VIII-
United States district courts and the district courts of | XII of the Act. These
the Territories and possessions to which this Act is or | rules do not
may hereafter be applicable.” (References to the Bank-
ruptcy Act hereinafter will be to the Aect and will omit
citations to Title 11 of the United States Code.) The
courts of bankruptey clearly include the district courts
of Guam and the Virgin Islands. 1 Collier. Bankruptey ¢
1.10, at 71-72 n.22 (1ith ed.rev. 1968), citing relevant
statutory provisions. (Hereinafter citations to the Collier
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2 BANKRUPICY RULES & OFFICIAL I'ORMS

treatise will omit the tille and refercnce to the edition
but will include the date of the revision of the cited ma-
terial.) It is problematical whether the District Court for
the Districl of the Canal Zone is a bankruptey court, but
it appears that this court has not undeitaken to act as a
court of bankiuptey. 1 Collier, supre at 72.

PART 1. PETITIOM AND PROCEEDINGS
RELATING THERLETO AND TO
ADJUDICATION

Rule 101. Conrumencement of Bankrantey
Caso
1 A bankruptey case is commenced by filing
2 a petition with the cowrt by or against a pei-
3 son for the purpose of obtaining his adjudi-
4 cation as a bankrupt.

ADVISORY COMMITTEE'S NOTE

A proceeding initiated by a petition for an adjudica-
tion under the Bankruptey Act is designated a “bank-
ruptey case” for the purpose of these rules. The term
embraces all the controversies determinable by the court
of bankruptcy and all the matters of administration aris-
ing during the pendensy of the caze. This wrace of the
word “case” coanforas to thed emplove D in meomy poovi-
sions of the D.nkrvpteay Act Gioreinaliee veforoad Lo s
the Act). Sce, e.g., §§ 22, 32, 30D, 10c, 42, and 59d. The
word “proceeding” as used in these rules generally re-
fers to a litigated matter arising within a case during
the course of administration of an estats. See particu-
larly Rule 703. The rule assumes the continuing applica-
bility of the definition of “petition” in § 1(24) of the Act,
br* as used in these rules, the word refers to the docu-
ment commencing a bankruptey case. The place of filing
a petition is more fully particularized in Rule 509.

Rule 102, Reference of Cases; Yitharawal
of Reference and Assigiament

1 (a) Oregimat-Rejercooe. Upon the filing of

2 apetition the clerk st:eM refer the eose forth-
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with to a referee or, if a local rule so
provides, to more than one referee concur-
rently. Thereafter all proceedings in the case
shall be before the referce except as other-
wise provided by subdivision (b) of this rule,
by Rules 115(b) and 920, by § 2a(15) of the
9 Act when a complaint seeks an injunction to
10 restrain a court, by § 43c of the Act when
1T the office of the referee is vacant, and by the
12 provisivrs in the Act and the rolas in Part
13 VHI governing appeais Trom julgments of
14 the referec.
16 (b) Withdrawal of Reference and Assign-
16 ment. The district judge may, at any time,
17 for the convenience of parties or other cause,
18 withdraw a case in whole or in part from a
19 referee and either act himself or assign the
20 case or part thereof to another referee in the
21 distriet.

00 -3 O U b W

ADVERORY CodMiaTi--'2 Noio

Sohd™ Lo TEO S0t s s L subdit o (o) of
this rule is derived frem § 2.’3 of the Act but deleles the
clause authorizing the judge or judges to modify the pro-
vision for automatic reference. The practice, which has
become established in some districts under § 22a of the
Act, of referrirg cases eoncarrently to tvwo or mote ref-
erees of the court is recognized as proper by this rule.

The second sentence of subdivision (a) is adapted from
General Order 12(1). A district judge may act in a bank-
ruptey case only when he withdraws a case from the ref-
eree pursuant to subdivizsion (h); when the office of the
referee bacarmas vooart a3 poavih A in § 43 of the Act;
when jurv trick B fire a2l L dem o psvast to
Rule 115 (b - 1o v%e 2 0ls s and dotermines is-
sues m.dex Rul: 92 en o ert™ atirn th e eoempt bz
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been coramitted; when o conap! dnt wocks e ol 1t e
against another cowrt, which 1 boe prontad unde

2a(-0) of the Act only by the judpe, wnd v 2 nndy-
ment of the referce is Lomg reviev el enappedd par-n ot
to §3 2a(10) and 3% of the Act The ral < in Pt VI
goveirn e procedure cnreviev by the distiict jud,c of
judgments of the reforce. Sections 244 and b of the Act
and the Federal Rules of Appellide Proccdure govan e
procedure on appeals to the courts of appeals, and € 21e
of the Act and the Rules of the Supreme Comt of the
United States apply to roeview of judpments hy thed

1

Cowmrt in haioupley Goaoss As o0 P el Yo 0

err ey

wle Tol the o rides O et g piG s ne e i
the district comts of the Umitod Yoo o s =0
cou {s.

Subdivision (b) consolidates the provisions for transfor
of a case from one refvree to anotker in § 22h of the Act
ard for withdrav al of a reference in § 43¢ of the Acdl.
The withdrawal and reassignment may be on otion or
on the court’s own initiatne. Cause for withdrawal of 2
reference includes the statutmv grounds speecified in §
43c, viz., temporary absence or disqualification of the
referce and the nead for expoliring the Lusiness of the
court. As noted above, I 132 contin ios to yovern the = -

H]
N

ation~ in vhich ool e e s v Sy
(v e T R N
N '

R S U o Coo e e
Prose Prowdons & Vb Foas e 21 g, 601 65
(3d Cir. 1926), cert. denred, 276 ULS 633 (1924). If the
rerson for assicnment o0 werhnine wl Coeses o b g ra-
tive, the case o proocehme 0 o be per 1t dod o e
sieve qefores I doony T Lo L vy qeorg )
Jwdere the authonty con” e Lale b be
ciced accordnn - to the 1L os b enders of the court as
provided by 28 UV S C, 2 157

Subdivision (h) goovers ool e e et D a case

1

it

Or procegding T o tede o L et Lo, U algur s die-
tion of the ¢t T 1 N e &
Cooeston 7 (7, 1T B s I DNY e
tronsTer o o o a0 0 0 B A S

[should
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Rule 116 and the tran~for of an adver~ury procediling to
another di~trict 15 governe? by Rule 782, Scction 43¢ of

the Act governs the assiguaut of a referee from with-
out the histrict

Rule 103. Voluntary Pefition

A voluntary petition shall conform sub-

stantiully to Official Form No. 1. # shall be
filed H—teipleate, unless ﬁelelmﬁnal-copxeq

Y A
i a FORITCLE TTNRL IN I )

Ve GO DD b=

An original and
2 copies of the
petition

isl i g

ADvisy Crviviciel's No

Official Forin Na. 1 (Peiltion for Voluntary Bank-
ruptey) has boen singplified and shortened but retains the
essential fertures of the ofticial form for a debtor's peti-
tion promualgated under former § 80 of the Act.
Although ro copy of a voluntary petition is required to
be served onoory cAverse party, the rule continues the

requiterent ¢f ¥ 57 af the Act that the petition be filed
i 1

motr.phe te

Only the original need be
signed and verified, but

a different
number of

the copies must be conformed | ISTLRCS EERS R VSRR N
to the original. See .
- T Al + S . FERTE RS
Rule 911(c). The petition 1 O . A D PR N T
must be fiied with the 2 petitien shall eonform  substantially  to
glirk_g;(p;o"lded in 5 Of:ial Fore Ne o Fshall be filed +a-treiph-
Rule > a). As provided in| 4 N NS -
1 U litional copics are required by
Rules 401 and 601, the - R ! ’
filing of the petition acts| °
as a stay of certain acts | 6 th) Po fipsins 0 Aet of Bankruptey. A
sndkproceeddings against thel 7 cyeditor may not file or join in a petition al-
ankrupt and his property. :
P property & legirg the commizlan of an act of bank-
O rapioy oother ot tle sixtdooaet, if he
0 cor~rmto bt vt ot in, or sooed the
T Lsvaler oL Nowe v stand-
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An original and
2 copies of the
petition
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6 BANKRUPTCY RULES & OVTFICIAL FORMS

13 ducing it, participated in any general as-
14 signment, receivership, or other mode of
15 adjustment or settlement of the affairs of
16 the deblor and did not consent in writing
17 thereto, or if he did so consent but without _ :
18 knowledge of facts which would constitute : :

» —19—eommission of the first, second, or third act
20 of bankruptcy or which would be a bar to
21 the discharge of the debtor in bankruptcy, he
22 may nevertheless act as a petitioning eredi-
23 tor and may allege any act of bankruptey in-

— 24 cluding such assignment or receivership.

25 (c) Particularity of Allegations. The facts
26 constituting an act of bankruptcy shall be al- -
27 leged with sufficient particularity to identify
28 the transaction or occurrence.
29  (d) Transferor or Transferee of Claim. A
30 person who has transferred or acquired a P
31 claim for the purpose of commencing a bank- :
32 ruptey case shall not be a qualified peti-
33 tioner. A petitioning creditor who is a trans-

34 feror or transferce of a eclain., whether ;
35 transfcrred unconditionally, for securily, or '
. 36 otherwise, shall annex to eaeh-of—the—triphi- :
the original and each 37 ente—pettionsva copy of all documents evi- '
gg g:z i.tiioi:\?s 38 dencing the transfer, and a signed statement k
P 39 setting forth the consideration for and terms P

40 of the transfer and that the claim was not }
41 transferred for the purpose of commencing a L
42 bankruptey case. o
43 (e) Joinder of Petitioners After Filing. Lo )
44 Creditors other than the original petitioners r
=45 may join in an involuntary petition at any '
46 time before its disinissal. If the answer to on
47 involuntary petition filed by one or 2 credi-
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48 tors avers the existence of 12 or more credi-
49 tors, the alleged bankrupt shall file with the
50 answer a list of all his ereditors with their
51 addresses, a brief statement of the nature of
52 their claims, and the amounts thereof. If it
53 appears that there are 12 or more creditors
54 as counted under § 59e of the Act, the court
55 shall thereupon afford a reasonable opportu-
56 nity for other creditors to join in the petition
57 before a heaving is held thercon.

ADVISORY COMMITTEE'S NOTE

Subdivision (a). Official Form No. 9 (Creditors’ Peti-
tion for Bankruptey), pirescribed for use by creditors as
petitioners to have a debtor adjudged an involuntary
bankrupt, is a revision of the oflicial form for an invol-
untary petition promulgated under former § 30 of the
Bankruptey Act. A petition by fewer than all the gencral
partners to have a partnership adjudged bankrupt is
governed by Rule 105(b). The requirement of § 59¢ of the
Act that the petition be filed in triplicate is continued, al-
though under the bankruptey docliel and case reporting
systzm in eFect since Jamuary 1, 1963, the clevk of the
United Sintos district court typically «onids o the referee
all copies of the original petition and schedules. AOUSC
Bulletin No. 506, dated Oct. 17, 1962, at p. 6. One copy

Only the original need be of the petition is served on the bankrupt pursuant to

signed and verified,but Rule 111, another is retained by the referee as part of
the copies must be conforme he record of the case, and the third copy, togelher with
to the original. See the schedules and the statement of affairs, is for the
Rule 911(c). The petition rustee- If, as in some districts where there is a geo-
must be filed with the raphical separation of the clerk’s and referce’s offices,
clerk as provided in the judaes require the clerk to retain a copy of the peti-
Rule 509(a). As provided inftion and schedules, the rule recognizes the validity of a
Rules 401 and 601, the variant local rule requiring an additional copy.a

filing of the petition acts Subdivision (L) iz substantially a statement of the case
as a stay of certain acts Jaw on the effect of varticipation by a pelitioner in an
and proceedings against the [acl{ of borlrupiey, a5 supplemenied by § 59h of the Act.
bankrupt and his property.

——— Co - - R N T
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Sce 3 Collier @ 59.39 (1964); Macl.achian, Dunkrupicy §
60 (1956); Anno., 6 A.1.R.3d 476 (1966). The provision in
the second senlence relieving a petitioner from the dis-
qualification otherwise imposed by participation in an
adjustment or settlement when such participation was
without knowledge of the commission of onc of the first
three acts of bankrupicy may go beyond existing law,
but it is supported by the rationale of the cases. Sce, e.g.,
In re Thomas, 211 F.Supp. 187, 191 (D.Colo. 1962), afi’d
sub nom, Thomas v. Youngstown Sheet & Tube Co., 327
F.2d 667 (10th Cir.), cert.denied, 379 U.S. 827 (1964);
Dinerman v. Bowley & Travers, Ine., 301 1.2d 464, 467
(2d Cir. 1962); In re Curtis, 91 Fed, 630, 632 (7th Cir.
1899).

Subdivision (¢) is a stalement of case law. See 1 Col-
lier €€ 3.106, 3.207 (1961); MacLachlan, Bankirupicy § 59
(1956). Compare Rule 9(b) of the Federal Rules of Civil
Procedure, requiring particularity in all averments of
fraud, discussed in 2 Moore, Federal Practice ¥ 9.03 (2d
ed. 1948). The amenability of the allegations of a petilion
respecting the commission of an act of bankruptey to an
amendment that will relate back to the date of the filing
of the petition is governed by the case law construing
Tule 15(c) of the Federal Rules of Civil Procedure, which
is made applicable to such an amendment by Rule 121,
Sce Mworsky r. Alanjay THns Binding Corp., 182 .24
803, 805 (2d Cir. 19:0); Glint Faetors, Ine, v. Selsiapp,
126 1.2d 207 (2d Cir. 1942); 2 Collier ¢ 18.26 (1965); 3
Moore, Federal Practice € 15.15[5] (2d ed. 1964). (Here-
inafter citations to the Moore treatise will omit the title
and reference to the edition but will include the date of
the revision of the cited material)

Subdivision (d) is a revision of General Ovder 5(2). A
signed statement of the petitioning creditor is made ac-
ceptable in lieu of the affidavit required by the general
order, in line with the policy declared in Rule 911(b) and
discussed in the Note accompanying that provision. The
implication of the general order that a transfer for the
purpose of cornmencing-a bankrupiey cuse is a ground
for disqualification of a party to the trausfer as a peti-
tioner is made explicit. Compave § 116(1) of the Act;
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Rule 23.1(1) of the Federal Rules of Civil Procedure. The
subdivision requires disclosure of auny transfer of his
claim by the petitioner as well as a transfer to him and
applies to Lransfers for security as well as unconditional
transfers. Cf. In re 69th & Crandon Bldg. Covp., 97 F.2d
392, 395 (7th Cir.), cert.denied, 305 U.S, 629 (1938), rec-
ognizing the right of a creditor to sign a bankruptey pe-
tition notwithstanding a prior assignment of his claim
for the purpose of security. This rule does not, however,
qualify the requirement of § 59b of the Act that a peti-
tioning creditor must have a provable claim not contin-
gent as to liability,

Subdivision (¢) is derived from § 59d and { of the Act

the

but does not incluc s provisionifor notice by the court
to all creditors. The interests of creditors are adequately
protected by a provision requiring a reasonable opportu-
nity for other credilors to join in the petition before the
hearing is held. The list of creditors filed by the bank-
rupt affords a petitioner in such a case the information
needed to enable him to give notice for the purpose of
obtaining the copelitionevs required to make the petition
sufficient. The statutory requirement that the list be ver-
ified is eliminated pursuant to the policy expressed in
Rule 911(h). 1t has beoen held that a creditor who desires
to secure the administiration of & deblor’s estate in hank-
ruptey may propervly solicit other credilors to jein him in
filing a pelition. In re Kootcaui Motor Co., 41 1.2d 402
(D.Idaho 1930); In re Smith, 176 Fed. 426, 435 (N.D.N.Y.
1910). After a reasonable opportunity has been afforded
for other creditors to join in an involuntary petition, the
hearing on the petition should be held without further
delay. The last seutence of § 59d is omilted from the rule
as unnecessary.

Rule 105. Partnership Ban-kruptcy

1 (a) Voluntary Pelition. A voluntary peti-
2 tion may be filed by all the general partners
3 on behalf of the partnership.

4 (b) Partner's Petition Against Partier-




An original and 2
copies of the
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ship. A petition may be filed by fewer than
all the general partners to have a partner-
ship adjudged bankrupt under § 5b of the

Act. 7 petitiondfiled under this subdivision
shall be in triplicate, but if more than one
general partner does not join in the petition,
an additional copy for each such partner
shall be filed. The petition for adjudication
of the partnership may be contested by any
general partner (or alleged general partner)
who is not a petitioner.

(¢) Involuntary Petition by Creditors. An
involuntary petition may be filed by credi-
tors against a partnership. Within 5 days
after the filing, the petitioning creditors
shall cause a copy of the petition to be sent
by certified mail to the last known address
of, or to be delivered to, each general partner
who has not been served.

[shall be

l

(d) Petition When All fmf'ms Are Adju-
dicated. If all the general partners of a part-
nership are adjudged bankrvuy{, any porty in
interest may file a pelition in any court in
which a partner’s bankruptey case is pend-
ing to have the partnership adjudged bank-
rupt. :

Apvisory COMMITTEE’'S NOTE

This rule is derived from subdivisions a, b, and i of §
5 of the Act and authorizes 4 types of petitions to have a
partnership adjudged bankrupt. The joint petitions au-
thorized by § 5 of the Act are abolished by this rule. The
statlutory provisions for this kind of pelition have caused
confusion as to the filing fees chargeable and the manner
of prepaving schedules and statements of affairs. The ad-

vantages of joint administration of partnership and

General Partners
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partners’ estates where that is feasible are obfainuble
under Rule 117. Subdivision (d) is an elaboration of the
first sentence of § 5i of the Act. See Kennedy, A New
Deal for Partnership Dankruptcy, 60 Coll.Rev. 610,
646-19 (1960). The duty to prepare and file schedules
and the statement of affairs for the partnership adjudi-
cated on 2 petition filed under this rule resis on the gen-
eral partners. See Rule 108(c).

]

Rule 106. Captionot\-Petition

The caption of every petition shall comnply
with Rule 90:4(b). In addition the title of the
case as set forth in the canlion shall include
the name of the bankrupt and all other
names used by him within 6 years before the
filing of the petition. If the petition is not
filed by the bankrupt, the petitioners shall
include such other names according to their
best information.

WO 00 =3I O CODD

ADVISORY COMMITTEE'S NOTE

The second and third sentences of this rule adopt a
feature found in some local rules. Sce, ey, N.D. Il
Janke R 5 (D) (2); 8.D. & }:‘..I.). N.Y. Bankr. X. 1(b). Ad-
ditional n:zanes of the bunkrupt ave alsy regrived to appear
in the caption of cach notice to ereditors. See Rule 203().

Rule 107. Filing Fecs

(a) Ger.ral Requirement. Except as
otherwisc provided in subdivision (b), every
petition shall be accompanied by the pre-
scribed filing fees,

(b) Payment of Filing Fees in Install-
ments.

(1) Application for Pcrmission to Pay Fil-
ing Fees in Instollinents. A voluntary
petitien shall be accepted for filing by the
10 clerk of the district court if aecompanied by

O 00 =0 Uk WD

s
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an application signed by the petitioner for
permission to pay the filing fecs in install-
mcnts Tho appllc“tlon shall statc-the—fnets

& the
filing fees ain mstallments, the proposed

16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40

terms of such installment payments, and

that the applicant has paid no moneyato his

attorney for services in connection with the
case. The application shall be filed in dupli-
cate, one copy for the clerk and one for the
l)ankn upley judge.

(2) Action on Application. At or prior to
the first meeting of +ke creditors, the court
after a hearing'may make an order permit-
ting the payment of the filing fees in install-
ments t the clerk of the district court, and
fixing the number of installments and the
amount and date of payment of each install-
ment. The number of installments permitted
shall not exceed 4, and the final installinent
shall be payuble not loter than 4 nonths
after the dete—of iling of the peotition, Yor
cavze siown, hosrever, the eoturt may extend
the time for payment of any installment to a
date not later than 6 months after the date
of filing of the petition.

(3) Poslporicinenl of Attoriney's Fees. Fil-
ing fees must be paid in full before the bank-
rupt may pay his attorney for services in
connection with the case.

ADVISORY COMMITTEL'S NOTE

Subdivision (a). Filing fecs for hankmpt(y cases are
prescrived by §3 40¢(1), 48¢, an’ 524 of the Act. Addi-
tional feew and charges mav be preseribaa in accordance
with schedules and 1egulations appioved by the Judicial

3

that the
applicant is

unable to pay

and transferred
no property
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Confercnce of the United Staies pursuant {o §§ 10¢(2)
and (3) of the Act and 28 U.S.C. § 1914(b). _
Subdivision (b) is a revision of paragraph (1) of former
General Order 35. The payment of filing fees in install-
ments pursuani to the provisions of this general order
has been explicilly authorized by §§ 40c(1), 48¢, and 52a
of the Act. The verification requirement imposed by the
general order has been eliminated in conformity with the
policy of Rule 11 of the Federal Rules of Civil Proce-
dure. The subdivision allows the court to act on the
application in advance of the first mecting or at that
meeting. Reference in General Order 0501) to “any ad-
Journmeni thereof” is de from the rule as unnce-
essary since an adjourmnent contimu st mecelme.
The administrative cost of installments in evcess of 4 is
disproportionate to the benefits conferred, and prolonga-
tion of the period of payment beyond 6 months after
bankruptey causes undesirable delays in administration.
Paragraph (2) accordingly imposes a maximum of 4 on
the number of installments and reduces the period of in-
stallment payments allowable on an original application
from 6 to 4 months. Only in extraordinary cases should
it be necessary to give an applicant an extension beyond

the 4 months allowable B the original application. The
requirement of paragraph (8) that filing fees be paid in
full before the bankrupt shall pay axy-ena—te his at-
torney for seivices in conneflion with the bankruptey
case codifies the rule declared in In re Letiam 271 Ted.
538 (S.D.N.Y. 1921), and In »c Darr, 252 Fed. 415
(N.D.Cal. 1916). This has also been a local rule in force
in a number of districts. E.g., N.D.II. Rankr. Rule 6D;
D.Ore. Bankr. Rule 83(c); E.D.Va. Bankr. Rule T(b).

Rule 108. Schedules and Statement of Affairs

(a) Schedules and Statement Required.
The bankrupt shall file with the court sched-
ules of all his debts and all his property and
a statement of his affairs, prepared by him
in the manver prezeribed by Official Forms

QU QO DN

omitted
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No. Q,,anleo. 7 or No. 8, whichever is ap-
propriate. The number of copies of the
schedules and statement shall correspond to
the number of copics of the petition required
by these rules. \

(b) Time Limits. Except as otherwise pro-
vided herein, the schedules and statement
shall be filed with the petition by a voluntary
bankrupt and within 10 days after adjudica-
tion by an involuntary bankrupt or by a
partnership adjudicated on other than a vol-
untary petition. A voluntary petition shall
nevertheless be accepted by the clerk if ac-
companied by a list of all the bankrupt’s
creditors and their addresses, and the sched-
ules and statement may be filed within 10
days thereafter in such case. On application
the court may grant up to 10 additional days
for the filing of schedules and the statement
of aflairs; any further extension may be
granted only for cause shown and on such
notice as the court may dircet.

(c) Partnership and Dlartners. 1; the
bankrupt is a partnership, the general part-
ners shall prepare and file the schedules of
the debts and property and statement of af-
fairs of the partnership. Every general part-
ner not adjudicated shall file a statement of
his assets and liabilities with the trustee of
the partnership within 10 days after qualifi-
cation by the trustee or within such further
time as may be allowed by the court for
cause shown.

(d) Preparation of Scheduleskon Defanlt
by Bankrupt. If the schedules or statement

or Statement of
Affairs




of affairs
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41 Yis not prepared and filed as required by this

42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72

rule, the court may order the receiver,
trustee, a petitioning creditor, or other party
in interest to prepare and file any of these pa-
pers within such time as the court shall fix.

(e) Intcrests Acquired or Arising After
Bankruptey. Within 10 days after the infor-
mation comes to his knowledge or within
such further time as the court may allow,
the bankrupt shall file a supplemental sched-
ule showing the facts regarding (1) any
property that vests in him by bequest, de-
vise, or inheritance within 6 months after
bankruptey; (2) any property in which the
bankrupt had an estate or interest by the en-
tirety on the date of bankruptey and which
became transferable in whole or in part
solely by the bankrupt within 6 months after
bankruptey; and (3) any interests in real
property that were nonaszignable prior to
bankruptey and that, within 6 months there-
arter, became assionabie interests or eslates,
or gave rise to powers in tie bankrupt to ac-
quire assignable interests or estates. If any
of the property or interests required to be
reported under this subdivision is elaimed by
the bankrupt as exempt, he shall claim his
exemption in the supplemental schedule. The
duty to file a supplemental schedule in ac-
cordance with this subdivision continues not-
withstanding the closing of the case before
the duty is or can be performed.

ADVISNRY CoNVITTRE'S NOTE

Subdiciciop (o) This yule i~ ¢ ¢ bor: tion of § Ta(®)

I ey el L o~ et et - = . —
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Only the original need

be signed and verified,

but the copies should be

conformed to the original

See Rule 911(c).
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and (9) of the Act. The list of credilors required by §
Ta(8) has becen referred to in Schedule A of Ofticial Form
No. 6 as the schedule of debls, and the latter designalion
is emploved in the rules and oflicial forms as reviscd.
The cited clauses of § 7a have reyuired the schedule of
property, list of credilors, and statement of affairs to be
filed in {riplicate, and § 59¢ of the Act has required peti-
tions to be filed in the same number. Rules 103, 104, and

105 Weewise roquirelpebibions to be filed sd-triptente, Lut
if more than one general partner does not join in a poti-
tion filed under Rule 100), an additional cepy for each
such partner must be filed. Bach yequired cony of a peti-
tion must he accompanied by a copy of the sehedulos and
statement of affairs,

A

Subdivision (b) retains the requircwient of § 7a(8) of
the Act that the schedules of properly and debis be filed
with any voluntary petition unless a list of ereditors and
their addresses accompanics the petition. Whereas the
latter cption is available to the baukrupt under the Act
only if the court for cause shown gives him further time
for filing the schedules, however, the rule allows the
bankrupt who submits a creditor list with his petition 10
more days for the filing of complete schedules without
the necessity of applying for and obtaining an eilension
from the coart. A voluntary bunkrupl frequently has an
urgent tecd for relief available undei the Act, and allow-
ing him up to 10 duays in which (o provide the informa-
tion required on the schedules and in the statement of
affairs will be less produclive of administralive incon-
venience and delay than the present requirement that an
extension be granted onlyv on application. A bankrupt ad-
Judicated on an involuntary pelition and a partnership
adjudicated on a petition of less than all the partners
under Rule 105(b) or on a potition filed under Rule 105(d)
when ali the partners have been adjudicaled are given 10
days after the adiudication in whicii to file the schedules.
This is 5 days more than § 7a(8) nsw allows the involun-
tary bankrupt, but the rule should cut dawn the number
of requests by imvoluntary Lantonpts for an extension.
The prowision fiving the tinw livicz on the filing of
schiedules and the statoment of afiivs by a pavinership

an original and
2 copies of each
etition
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adjudicated on a petition by less than all the pariners or
when all of them have been adjudicated fills & Incuna in
the law. Extensions of time Leyond the 10-day poriods
allovred by the first and sceond senlences of subdivision
(b) and beyond the discretionary extension of up to 10
additional days authorized by the first clause of the last
sentence of subdivision (b) are governed by the last
clause of that sentence and by Rule 906(h).

Submission of the statement of aflairs, which § 7a(9)
of the Act permits to be filed as late as 5 days before the
first mecting of creditors, is made sabject by subdivision
(b) 1o the game time requircments as 2pply to the filine
of the schedules of property and dehts, Early disclosure
of the information called for in the statement ix no less
needful and heipful for expeditious administration than
is prompt filing of the schedules, and ordinarily there is
no reason why the schedules and the statement should
not be subroitted at the same time.

Subdivision (c), preseribing who shall prepare and file
schedules and the statement of affairs whenever a pari-
nership is adjudicated, is new. While the duty Lo preparc
and file the schedules and statement of afiairs of a part-
nership attacles to 2'l the general partners, one partner
may sign these papars on bohalf of the partnership. Ses,
c.g., the form of the oath on behalf of ¢ pittnership af
the fool of Oficial Form No, 6. The second sentence of
the subdivision embordies a rule frequently stated and ap-
plied by the courts. Sce Armstrong v. Fisher, 224 Fed.
97 (8th Cir. 1915); Dickes r. Barnes, 140 Fed. 849 (6th
Cir. 1905); In re Ira Haupt & Co., 210 F.Supp. 369,
371-72 (SD.N.Y. 1865); In re Sugar Valley Gin Co., 292
Fed. 508 (N.D.Ga. 1923); Warren, Corporate Advantages
Without ID.corporation 285-86 (1929); e¢f. Carter v.
Whisler, 275 Fed. 743, 747 (8th Cir. 1921). Most of the
cases cited above were decided while former General
Order VI was in effect, and that general order required
a nonadjudicated member of an adjudicated partnership
to file a seledule of his dubls and :n inventory of his
properiy in the siane movnee as it he had beon indi-
viaually ediudicated. The ceneral order wus rovoked in
1925, 208 LS. 712, becau~e it authorized the adjudica-
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tion of a partnership on the petition of less than all the
partuers, The Supreme Court had ruled in Mcel v, Centre
County Banling Co., 268 U.S. 426 (1925), that since the
Act as then written did not authorize such a petition, the
general order was in excess of the rule-making power
granted the Court by § 30 of the Act. A rule requiring
a member of a duly adjudicated partnership to file a
statement of his debts and property appears to be well
within the rule-making power granted by 28 11.S.C. §
2075,

Subdivision (d) is a substantial revision of General
Order 9. The gencral order dezals only wilh the siluation
when an involuntary bankiupt is sbsent or cannot be
found and in such case imposes the duty of filing a list of
creditors and their addresses on petitioning creditors.
The rule provides for any case in which the schedules or
statement of affairs is not filed as required by giving the
court a choice of persons and discretion as to the time
for getting these documents prepared and filed. Cf. §
39a(2) of the Act; and see 1 Collier 982 (1960), for a dis-
cussion of the practice that has developed for handling
such situations. A trustee, recciver, or other party or-
dered by the court to file schedules or a stateiment of af-
fairs may request the court to authorize the employment
of an assistant in connection with the preporation of
these paypors. Employment of an zccountant by the trusiee
or receiver must be approved by the court in accord-
ance with Rule 215, and the accountantl’s compensation
would be governed by Rule 219 and §§ 62a(1) and 64a(1)
of the Act.

Subdivision (e), which is new, provides a procedure for
getting information as to any postbankruplcy acquisition
of the bankrupt that passes tc the trustee as part of the
estate. See 4A Collier €€ 70.17[8], 70.27, 70.37 (1967). A
case presenting no controversy or complication may be
closed before the end of the 6-month period during which
the bankrupt is subject to the duty of disclosure imposed
by this subdivision. Cf. 1 Collier 280 (1962). The supple-
meatal schedule should be filed in the same place and
mauner as if the caze had not been closed. The case need
not be reopened in order for the schedula to be filed but

Py PR vt e as e 2L =




BANKRUPTCY RULES & OFFICIAL. FORMS 19

the filing (or failure to file) may be the precipitating
cause for an order to reopon.

Rule 169. Verification ¢f Pctitions and
Accompanying Dapors

1 All petitions, schedules, statements of af-
2 fairs, and amendments thereto shall be veri-
3 fied. ’

T : Apvisory CoMmMITTER'S Note
Only the original need be
signed and verified, but the “yyic 110 combines requirements prescribed by §§

copies must be conformed 7, anq 18c of the Act.T
to the original. See )

Rule 911(c).

Rule 110. Amendments of Voluntary Peti-

tions, Schedules, and Statemcnis of Affairs

A voluntary petition, schedule, or state-
ient of affairs may be amended as a matter
of course at any time before the case is
closed. The court may, on application or mo-
tion of any parly in interest or on its own
initiative, ordeir any defeebive voluntary pe-
tition, schedule, or statemeoent of affairs to be
amended. Every amendment under this rule
shall be filed in the same number as required
of the original paper, and the court shall
give notice of the amendment to such per-
sons as it may designate.

O 00 3 U ke QO =
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ADVISORY COMMITTEE'S NOTE

principally

General Order 11, from which Uﬁs'hdcisidmived,has
required an application for leave to amend a petition or
the first schedule. Whilelthis rule adepts o permissive approach to
gsentence of amendment of a voluntary petition, schadule, or state-

——ee




The second sentence of
the rule is adapted from

9 39a(3) of the Act.
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men of aflas, it contemplates that every amendment
shall be brought to the attention of the court so that it
may determine who, if anyone, should be notified of the
amendment. A notice to the trustee is appropriate when-
ever the deblor amends his schedule of property. If addi-
tional property is claimed as exempt by the amendment,
the trustee must act thercon in accordance with Rule

. 463. iAn amendment will ordinarily be filed with the ref-

eree, See Rule 509. If a copy of the petition, schedule, or
statement being amended is retained by the clerk, a copy
of each amendment should be transmitted by the referee
to the clerk. If a schedule is amended to include an addi-
tional ereditor, the effect on the dischargeability of the
creditor’s claim is governed by the provisions of § 17 of
the Act (see particularly § 17a(3)).

W 00 =3O i N

Rule 111. Service of Petition and Process

Upon the filing of an involuntary petition,
the clevk of the district court shall forthwith
issue a summons for service on the bank-.
rupt. Upon the filing of a partner’s petition
against a partnership under Rule 105(h), the
clerk shall forthirith iszue a swnmons for
service upon all general partners vho are
not petitioners. The summons shall conform
substantially to Official Form No. 10 and a
copy shall be served with a copy of the peti-
tion in the manner provided for service of a
summons, complaint, and notice of trial by
Rule 704(b), (e), or (i). If service cannot be
made as provided in iLe preceding sentence,
the court may order the summons and peti-
tion to be served by mailing copies thereof to
the last known addvess, if any, and by at least
one publication in such manner and form as
the court may divect. The summons and peti-
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20 tion may be served anywhere. The provisions
21 of Rule 704(e), (g), and (h) apply when
22 scervice is made or attempted under this
23 rule.

ADVISORY COMMITTEE'S NOTE

This rule is a revision of § 18a of the Aect. The substi-
tution of the summons for the writ of subpoena as the
process to be served on the bankrupt conforms the usage
in bankruptey to that prevailing generally in civil litiga-
tion in federal courts, See 2 Collier § 18.30 (1966). The
modes of service prescribed by the rule are personal or
by mail, when scrvice can be effected in one of these
ways in the United States. Service by either of these
modes shall be made in the manner prescribed for per-
sonal service or service by mail in adversary proceedings
in bankruptcy cases by Rule 704(b) and (c). If service
must be m:de in a-foreign country, the mode of service
prescribed is one of those referred to in Rule 704(i),
which incorporates Rule 4(i) of the Federal Rules of
Civil Procedure.

When none of the 3 methods referred to in Rule
T0-L(b), (), and (i) can be utilized, service by publieation
coupled with mailing to the Iast known addvess is au-
thorized. Cf. Rule 701(dx2). The cowit determines the
form and manner of the publication as provided in Rule
908. The publication need not set out the petition or the
order directing service by publication. In order to ap-
prise the bankrupt fairly, however, the publication
should include all the information required to be in the
summons by Official Form No. 10 and a notice indicating
how service is being effected and how a copy of the peti-
tion may be obtained. Section 18a of the Act has pro-
vided that when personal service on the bankrupt cannot
be had, service by publication may be made in the man-
ner provided for suits to enforce a legal or equitable lien
in courts of the United States. The procedure for such
suits is that pre~eribed by 28 U.S.C. § 1653, which in-
cludes & provision authorizing the vacution of a judg-
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nment atrany time within a year after its entry if the de-
fendant was not personally nolified. As pointed out in
the Note accompanying Rule 924, cases relying on this
provision to vacate adjudications of bankruptcy entered
without personal notice to the bankrupl are inapplicable
to adjudications under these rules.

There are no territorial limits on the service author-
ized by {his rule. Service on a bankrupt under § 18a of
the Act has likewise not been limiled by territorial
boundaries when personal service within the state in
which the court of bankruptcy sits has proved impractic-
able. United States v. Kramer, 279 F.2d 751, 83 A.L.R.2d
698 (3rd Cir.), cert. denied, 3¢1 U.S. 879 (1960); Booley v.
King, 236 F.2d 871, 877 (9th Cir. 1936); Bcuitez v. Anci-
ani, 127 F.2d 121, 126 (Ist Cir.), cert. denied, 317 U.S.
699 (1942); ¢f. Stegenmun v. United States, 425 F.2d 984,
987 n.4 (9th Cir, 1970); Sidncy L. Baumaen Diemond Co.
v. Hart, 192 Fed. 498, 501-02 (5th Cir. 1911); In 7¢ Ber-
thoud, 231 Fed. 529, 532-33 (S8.D.N.Y.), appeal dis-
missed, 238 Fed. 797 (2d Cir. 1916). There must of
course be a basis for jurisdiction of the bankrupt or his
property in order for the court to adjudicate his bank-
ruptcy and to administer his estate. Although Rule

116(a)ytHke—§2atb—of—the—Aets relales to venue rather -

than jurisdiction, the court would have no jurisdiction to
act if none of the elements to be considered in the choice
of venue could bLe fownndl ine.ne United States, SeefSelio-
son & King, Jurasiict:on weld Venuve in Bankivplou, 36
Ref.J. 36 (1962); Comment, 35 N.C.I.Rev. 176, 478
(1957).

Subdivisions (e), (g), and (h) of Rule 704 govern time
and proof of service, the effect of errors in service or
proof thereof, and amendment of process or of proof of
service,

Rule 112. Responsive Pleading or Motion

1 The alleged bankrupt in an involuntary
2 petition, or, in the care of a petition against
3 a partnership under subdivision (b) or (¢) of

Cf. 8 2a(l) of
the Act,
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Rule 105, any general partner (or alleged
general partner) who is not a petitioner,
may contest the petition. Rule 12 of the Fed-
eral Rules of Civil Procedure applics to the
making of a defensc or objection to the peti-
tion, except that an answer or a motion per-
mitted under Rule 12(b), (e), or (f) of the
Federal Rules of Civil Procedure shall be
served and filed within 15 days after the is-
suance of the summons, but if service is
made by publication upon an allesed bank-
rupt or partner not an inhabitant of nor
found within the state in which the district
court is held, the court shall prescribe the
time for such service and filing of the re-
sponse. The service of a motion permitted -
under Rule 12 of the Federal Rules of Civil
Procedure shall have the effect prescribed by
Rule 7i2(a) on the time allowed for serving
an answer to the petition, but any motion or
answer served on the petitioner must be filed
with the court no later than the last day al-
lowed for service of the motion or the an-
swer, as the case may be. The answer to a
petition may include the statement of a
claim against a petitioning creditor only for
the purpose of defeating the petition. No
other responsive pleadings shall be allowed,
except that the court may order a reply to an
answer and preseribe the time for it to be
served and filed.

ADVISORY COMMITTEE'S NOTE

The first senlence of this rule is derived from § 18b of
the Act. A petition filed by fewer than all the general

TV VR e L -




ar

24 BANKRUPTCY RULES & OFFICIAYL. FORMS

partners under Rule 105(h) to have the partnership ad-
judged bankrupi is referred to as a petition againsi the
partnership because of the adversary chavacter of the
proceeding it commences, Cf. 2 Collier ¢ 18.38[2.1]
(1966). One who denies an allegation of his membership
in the firm js nevertheless recognized as a party entitled
to contest a petition filed aguinst a partnership under
either subdivision (b) or (¢) of Rule 105 in view of the
possible tonscquences to him of an adjudication of the
entity alleged {o include him as a member. Franeis .
MeNeal, 9228 U S, 695 (1913); Munson . Williams, 213
U.8. 433 (1909); Carter o, Whisler, 275 Fed. 713, 746
(8th Civ, 1921). The rule breserves the features of the
Act permitting no response to a voluntary petition and
permitling no responsc by creditors to an involuntary
petition or petition against a partnership under Rule
105(b).

Rule 12 of the Federal Rules of Civil Procedure has
been looked to by the courts as prescribing the mode of
making a defense or objection to a petition in bank-
ruptey. See Fada of New York, Ine. v Organization
Service Co., Inc., 125 F.2q 120, (2d Cir. 1942); In re
MeDougald, 17 F.R.D. 2,5 (W.D.Ark 1955); In re Milley,
6 Fed.Rules Sapy, 12{.26, Case Nc. 1 {(N.D.Ohio 19.12);
Tatum r, Acudian Prod.etioy Corp. of La., 55 F.Supp.
40, 50 (I'.D.La. 1910); 2 Collier, supre al 13410, As
pointed oul in the Note accompanying Rule 915 an objec-
tion that an alleged bankrupt is neithey entitled to the
benefits of the Act nor amenable to adjudication as an
involuniary bankrapt goes to jurisdiction of the subject
matter and may Le made at any time consistently with
Rule 12(h)3) of the Federal Rules of Civil Procedure.
Nothing in this rule recognizes standing in a creditor or
any other person not authorized to contest a petition to
raise an objection that a person eligible to file a volun-
tary petition cannot be adjudicated on an involuntary pe-
tition. See Seligson & King, Jurisdiction and Venue in
Bankruptey, 36 Dot ], A6, 3¥-10 (1962).

As Collier has pointed out, “the mechanics of the pro-
visions in § 184 and b rofating to time for appearance
and pleading are unnecessarily confusing, . | | These re-
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sults [giving the respondent at least 10 days after serv-
ice without permitting undue extension of the period for
appearance and pleading] could be reached more expedi-
tiously and with less confusion by amending § 18 so as
to adapt the procedure provided for in Federal Rule
12(a)...."” 2 Collier, supra at 103-04. The time normally
allowed for the service and filing of an answer or motion
under Rule 112 runs from the date of the issuance of the
summons to the bankrupt. Cf. Rule 712(a), fixing the
time for serving an answer to a complaint commencing
an adversary proceeding by reference to the issvance of
the summons that accompanies it. Service of the swo-
mons and petition will ordinarily be made by mail under

Rule 111 and must be made within<r days of the issuance
of the summons under Rule 704(e), which governs the
time of service. The 15 days normally allowed by this
rule for serving the response is thus comparable to the
period that has been prescribed by § 18a and b of the
Act. When service is made by publication, the court
should fix the time for service and filing of the response
in the light of all the circumstances so as to afford a fair
opportunity to the bankrupt to enter a defense or objec-
tion without unduly delaying the hearving on the petition.
Cf. Rule 12(a) of the Federal Rules of Civil Procedure.

As provided in the third sentence of the rule, the
timely service of a motion permitted by Rule 12(b), (c),
(e), (D), or (h) of the Federal Rules of Civil Procedure al-
ters the time within which an answer must be filed. If
the court denies a motion or postpones its disposition
until trial on the merits, the answer must be served
within 5 days after notice of the court’s action. If the
court grants a motion for a more definite statement, the
answer may be served any time within 5 days after the
service of the more definite statement.

As provided in Rule 121 many of the rules governing
adversary proceedings apply to proceedings on a con-
tested petition unless the court otherwise directs. The
specific provisions of this Rule 112 rather than Rule
705(b), however, govern the filing of an answer or nio-
tion responsive to a petition. The rules of Part VII are
adaptations of the corresponding Federal Rules of Civil
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5T Procedure, and the eflect of Bankruptcy Rule 121 is thus
' to make the provisions of Civil Rules 5(a), 8, 9, 15, and
56 inter alia gencrally applicable to the making of de- ’
fenses and objections to the petition. Rule 121, follows
prior law and practice in this respect. See 2 Collier, supra
9 18.39-18.41.
The next to the last senience adopts the position taken
in many cases that an affirmative judgnient against a pe-
titioning creditor cannot be sought by a counterclaim
filed in an answer to a pelition in a hankruptey case.
< See, e.g., Georgia Jewelers, Inc. v. Bulova Watelh Co., 302
: .24 362, 369-70 (5th Cir. 1962); Asweciaied Bleetronie
Supply Co. of Owmaha v. C.B.S. Electronir Sules Corp.,
288 [.2d 683, 631-85 (6th Cir. 1961). The sentence fol-
lows Harris v. Capehart-F'arnsiworth Corp., 225 F.2d 268
(8th Cir. 1955), in permitting the alleged bankrupt to
challenge the standing of a petitioner by filing a counter- i
claim against him. See also In re_ Automaiic Typewriter
: & Service Co., 271 Fed. 1, 4 (2d Cir. 1921), and In 7e +
% Paige, 99 Fed. 538 (N.D. Ohio 1899), recognizing the pro- %
priety of the bankrupt's alleging a counterclaim in an
answer that denies his insolvency. The sentence does not
foreclose the court from rejecling a counterclaim that,
cannot be determined without unduly delaying the deci- £
sion upon the adjudication. See In re Bichel Optical x
Laboratories, Inc., 299 F.Supp. 545, 550 (D.Minn. 1969).
The Iast sentence makes it elear that no reply needs to be
made to an answer, including one asssiting a counter-
claim, unless the court thinks one would be helpful and
orders it.

Rule 113. Afiirmative Defense of Solvency

1 If a petition alleges the commission of the
2 first act of bankruptey, the alleged bankrupt
3 shall plead and have the burden of proving
4 the defense of solvency at the date of bank-
5 ruptey. )
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, Abvisory Conuirrren’s North §
T ‘ 3
S This rule implements the provision in § 3¢ of the Act 3
F ; that solvency shall be a defenz2 to the comnission of the ;
3 first acl of bankrupiey by prescribing how the defeunse !
shall be pleaded and proved. . 3
Rule 114, Examination of Banlorupt on Issue
_ of Insolvency or Inability To Pay Debis as :
c They Mature 3
o
S Whenever a petition filed under Rule 104 ]
B alleges the commission of the second, thivd, [
o or fifth act of bankruptey or a petition is 3
9 filed under Rule 105(b), and the alleged I
< ;gl\

e

or inabilily to pay debts as they mature, the |
alleged bankrupt shall appear in court edethe —
: hearing, and prior thereto if ordered by the
S 9 court, with books, papers, and accounts, and
o 10 submit to an examination as to all matters
11 bearing on the issue of insolveney or inabil-

1
2
3
4
o 5 bankrupt denies the allegation of insolvency
6
7
8

2 12 ity to vay debts 2s they mature. If the al-
i 3 leged banks upt failz o {o apuear or submit s )

14 to an examination, the court on motion may
15 make such orders in regard to the failure as
16 are just, including thosze specified in para-

17 graphs (A), (B), and (C), of Rule 37(b)(2) ofl 1 -
18 the Federal Rules of Civil Procedyre. The examination pro-

vided by this rule is
Apvisory COMMITTEE'S NoOTE not exclusive of the
procedures available
This rule is devived from § 3d of the Act but goes be- | ynder Rules 121 and 205.
vond it by making 3 of the sanctions provided by Rule —
37 of the Federal Rules of Civil Procedure for failure to
obey an crder to provide or permit di-covery available
against an ajleged bankrugs whoe 108l 0 comply with the
duty impnzed by the ruie. Tre rale thus departs from the

L
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holding in In 10 Ricierds Diseownd Jewelc. s, Ine., 303
P\Supp.5]7,5]S(SJlPL\Z1969%;nulln71¢$h(dund,210
F.Supp. 195, 192200 (D.Mont. 1962), that § 2d of the
Act is inconsistent with Rule 87 of the Fedaral Rules of
Civil Trocedure and mesail < . v conseiueuce for
failure of the bankrupt to ar, - o his papers and
submit to an examination on the i __ae of insolvency or

practicab@

inability to puy debis as they mature.

So-be-enclusive-of olthoranrocadira: availobila saidan thaza
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Rule 115, Hearing and Bisposition of Petition

{a} Contested Petition. The court shall de-
termine the issues of a contested petition at

the earliest pessible timey

—_— ]

1
2
3
4 (b) J'W'}/T;:’ial.
5 (1) An alleged bankrupt may, at or before
6 the time within which an answer may be
7 filed, demand a trial by jury of any issue
8 triable of right by a jury under § 192 of the
9 Act, by serving upon the putitioners a de-
10 mand therefor in writing sud filing it. Such
11 demand may be indorsed upon the answer. If
12 the demand spceifies that a district judge
13 conduct the trizl or if a local rule of court so
14 provides, the trial shall be placed on the cal-
15 endar of the distriet court as a jury action;
16 otherwise the referee shall conduct the jury
17 trial. The failure of a party to seive and file
18 a demand in accordanca with this rule con-
19 stitites a waiver by him of trial by jury or
20 of a jury trial tofore o district judgs, as the
21 cuse may be.

e b7 e — A i it it -

and adjudicate the
debtor a bankrupt,
dismiss the case,
or enter such other
order as may be
appropriate.
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Rule 121 makes applicable in proceedings relating to a contested
petiticn the rules governing discovery and deposition in adversary pro-
ceedings, which are adaptations of Rules 26-~37 of the Federal Rules of
Civil Procedure. Rule 205 is an adaptation of § 2la of the Act. The last
sente - of this Rule 114 eliminates doubts as to the availability to
petitioning creditors of the discovery procedures afforded to litigants

generally in civil practice, and of an examination of the bankrupt and

: others in accordance with the practice that developed under 8 2la of the
Act. See 1 Collier 73.208[2](1961); 2 id./# 18.10[1.2], 18.41[7](1966);

2 id. #7 21.08(1964).
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(2) When trial by jury has been de-
manded in accordance with this rule, the
trial of all issues so demanded shall be by
Jury unless the alleged bankrupt, by a writ-
ing filed with the court or by an oral state-
ment made in open court and entered in the
record, consents to trial by the court sitting
without a jury. A trial with an advisory
jury or a jury trial eonducted as of right on
consent of the parties may be ordered in ac-
cordance with Rule 89(c) of the Federal
Rules of Civil Procedure.

(3) When issues triable of right by jury
have been placed on the district court calen-
dar as provided in paragraph (1) of this sub-
division, the district judge may order the
trial before him of any other issues pre-
sented by the pleadings in the interest of ex-
pediting the court’s business or for other
good cause.

(4) Fxcept as provided in subdivision (d)
of this rule, Rules 47-51 of the TFedeval
Rules of Civil Procedure apply to a jury
trial conducted under this subdivision.

(¢) Default. If no pleading or other de-
fense to a petition is filed within the time
provided by these rules, the court shall on
the next day, or as soon thereafter as prac-
ticable, make the adjudication or make such
other order as may be appropriate.

(d) Adjudication.- An adjudication shall
conform substantially to Official Form No.
11 and shall be entered in the releree’s
docket or the civil docket of the district
court, as the case may be.
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case commenced

o7  (e) Award of Costs. When aypetition
58 _against any persongs dismissed the court on

pursuant to Rule 104(a) |
_or Rule 105(b) or (c)

59 reasonable notice to the petitioner or peli-

60 tioners may award to the prevailing party
61 the same costs that are allowed to a prevail-
62 ing party in a civil action and reasonable
63 counsel fees, and shall award any other sums
64 required by the Act.

Anvisory COMMITTEE'S NOTRE
Subdivision (u) is a revicion of § 18d of the Act. The

1sah
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Subdivision (b) of this rule preserves the right of trial
by jury given by § 19 of the Act but recognizes that the
alleged bankrupt may accept a jury trial before the ref-
eree if he does not specifically demand such a trial before
the district judge and if a local rule does not prohibit a
jury trial Lefore a referee. The subdivizion is an adapta-
tion of Rules 38(h) and (d) and 39(a) and (¢) of the Fed-
eval I'nles of Civil Procedure. To preserve his right to a
Jury trial and, abzent a bl ve'e woquiring every such
trial to be on the district courl’s cadendar, his right to a
jury trial before a district judge, the alleged bankrupt
must not only serve bul file his demand within the time
Limits prescribed by this rule. The place of filing is gov-
erned by Rule 509 A case ordinarily remains with a ref-
erce after automatic reference in accordunce with Rule
102¢4) unless there is a demand for jury trial before a
district judge under this rule or there is a transfer or rev-
ocation of a reference as provided in Rule 102(b). Para-
graph (3) of subdivision (b) represents a modest exten-
sion of the district judge's authotity in respect of a
bankrupte > case to permit the exercize of his diseretion
in appropriate cases to 1sinimize the unscemly conse-
quences of fragmentation of the trial of isswes arising on
a pelitiog.

by the filing
of a

| or withdrawn,

B e e DR S
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Exeepl as olherwise provided in this and other rules
in Part I and subject {o the authority of the cowrt to di-
rect otherwise, the rules in Part VII that govern adver-
sary procerdings apply directly, or may be made applica-
ble by direction of the court, to the proceedings on a
contested petition. Sec Rule 121. When there is a jury
trial, the provisions governing jurors, verdicts, instruc-
tions to juries, and related matters in Rules 47-51 of the
Federal Rules of Civil Procedure apply, as provided in -
paragraph (1) of subdivision (b) of this rule. For the
purposes of applying Civil Rule 49(b), however, subdivi-
sion (d) of this rale (rather than Rule 58, to which Civil
wule 19(b) refers) shall govern the entry of the adjudica-
tion.

Subdivision (c¢) is derived from § 18e of the Act, If
adjudication is not made on default, dismissal will ordi-
narily be the appropriate disposition as provided in §
18e, but the court may find reason to postpone definitive
action of either kind pending particular developments.

See, ¢.g., §8 325, 425, and 625 of the Act. For good cause
shown an adjudication on default may be set aside in ac-
cordance with Rule 924. ’

Subdivision (d). When an adjudication is made by the
referee, it shall be entered on the referee's docket kept
by him as provided in Rule 504 (a). When the adjudica-
tion is by the distrviet judes, it shall be entered in the
civil docket kept by the clerk as provided in Rule 79(a) .
of the Federal Rules of Civil Procedure.

Subdivision (¢). General authority for an award of
costs to a prevailing party is found in §_2a(18) of the
Act. General Order 34 has provided in its first clause for
the recovery by a petitioning creditor of costs when ad-
judication is made on a contested involuntary petition.
This provision was effectively superseded, however, by
the 1962 amendment of § 64a(1) of the Bankruptey Act,
which explicitly authorizes allowance, as an administra-
tive expense entitled to first priority, of “the reasonable
costs and expenses incurred. or the reasonable dishurse-
ments made,”” by petitioning crelditors, “including but not
limited to compensation of accountants and appraisers 7
emplored by them.” The first clause of General Qider i

e e e T e L it v ar e e — . - N . Vet e
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34 is accordingly not carried over into this rule. Sub-
division (e) embodies the substance of the lust clause of
General Order 34, authorizing recovery of costs by the
debtor in the event of dismissal, and recognizes the right
of the alleged bankrupt under § 69) of the Act to costs,
counsel fees, and indemmification for expenses and dam-
ages caused by the action of a recciver or marshal in
taking or holding his property. An award may be made
under this subdivision in the event of a dismissal on
account of a withdrawal of the petition as well as by
reason of an involuntary dismissal.

Rule 116. Venue and Transfer

1 (a) Froper Venue.

2 (1) Natural Person. A petition by or

3 against a natural person may be filed-ends in

4 the district where the bankrupt has had his

5 principal place of business, residence, or

6 domicile for the preceding 6 months or for a

7 longer portion thereof than in any other dis-

8 trict. A petition by or against a natural per-

9 son who has had no principal place of busi-

10 ness, residence, or domicile within the

11 United States during the preceding 6 months

12 may be filed only in a district wherein he has

13 property.

14 (2) Corporation or Partnership. A peti-

15 tion by or against a corporation or partner-

16 ship may be filed enlyin the dlatnctﬁﬂleTE
17 the bankrupt has had its principal place of

18 business or its principal assets for the pre- -

19 ceding 6 months or for a longer portion ¢B)
20 thereof than in any other (hstnctq,&‘;l__{:
21 there is no such district, in any distriet

22 where the bankrupt has property.

23 (3) Partuer with Particrship or Copart-

R
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ner. Notwithstanding the foregoing: (A)'if-2

(b) Transfer of Cases; Dismissal or Re-
tention When Venue Improper.

45
46
47
48
49
50
51
52
53
54
55
56

(1) Were Venue Proper. Although a pe-
tition is filed in accordance with subdivision

‘(a) of this rule, the court may,son notice to

>3

the petitioner or petitioners and such other
persons as it may direct and—after-hearing,
in the interest of justice and for the conven-
ience of the parties, transfer the case to any
other district. The transfer may be ordered
at or before the first meeting of creditors ei-

ther on the court's own initiative or on mo- .

tion of a party im interest but thei. fter
only on a timely mction.

57
58

(2) ¥#ere Venue Improper. If a petition

is filed in a wrong district, the court may,Ion .

after hearing

e s gt

after

hearing
E———
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a petition commencing a bankruptcy case may be filed by or against any
general partner in a district where a petition under the Act by or against

a partnership is pending; (B) a petition commencing a bankruptcy case may be
filed by or against a partnership or by or against any other general partner
or by or against any combination of the partnership and the general partners
in a district where a petition under the Act by or against a general partner
is pending.

(4) Affiliate. Notwithstanding the foregoing, a petition commencing a
bankruptcy case may be filed by or against an affiliate of the bankrupt in a
district where a petition under the Act by or against the bankrupt is pending.
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notice to the petitioner or petitioners and
such other persons as it may direct end-abex
heaxing, dismiss the case or, in the interest
of justice and for the convenience of the par-
ties, retain the case or transfer it to any
other district. Such an order may be made at
or before the first meeting of creditors either
on the court’s own initiative or on motion of
a party in interest but thereafter only on a
timely motion. Notwithstanding the forego-
ing, the court may without a hearing retain
a case filed in a wrong district if no objec-
tion is raised.

(¢c) Procedure When Petitions Involving
the Same Bankrupt or Related Bankrupts
Are Filed in Different Courts. If petitions—
are filed in different districts by or against

(1) the same bankrupt, or (2) a partnership
and one or more of its general partners, or
(3) 2 or more general partners, or (4) a
bankrupt and an affiliate, the court in which
the first petition is filed shall, wwes motion

commencing baunk-
ruptcy cases or a
bankruptcy case and
any other case under
the Act

and notice to the petitioners and such other
persons as the court may designate and-afien
hearing, determine the court or courts in

84
85
86
87
88

8-9..

90
91
92
9a

which thelcases should proceed in the inter-
est of justice and for the convenience of the
parties. The proceedings upon the other peti-
tions shall be stayed by the courts in which
such petitions have been filed until such de-
termination is made. Thereafter all the
courts in which petitions have been filed
shall proceed in accordance with the deter-
mination,

(d) Reference of T'ransferred Cases. A

after hearing on |




The statutory reierence
"property w1tﬁln their]

Jurlsdlctlon mav be
viewed as establishing
jurisdiction as well

as prescribing venue

Cf. Comment, 35‘N C.L.
Rev. 476, 477- 78r(l957)

“‘ A i

it
i
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}
see attachedl

TITTTTTe ST

-t [P,
AT e

BANKRUPTCY RULES & OFFICIAL FORMS 35 -

94 case transferred under this rule shall, in ac-
95 cordance with Rule 102(a), be referred by
96 the clerk of the district court to which it has
97 been transferred.

Apvisory CoMMITTEE'S NOTE .
Subdivision (a). Paragraphs (1) and (2) of subdivision
(2) of this rule are a revision of § 2a(1) of the Act. Al-
though the statutory provision is phrased in terms of ju-

primarily

risdiction, it is now settled that it relatesdfo venue.,ﬁass
v. Hutchias, 417 F.2d 692, 694-95 (5th Cir. 1969); In re '

Eatherton, 271 F.2d 199, 201-03 (8th- Cir. 1959); Seliz-
son & King, Jurisdiction and Venue in Bankruptey, 36

insofar hs it speaks
of princhipal place
of busingss, resi-
dgnce, ahd domicile.

Ref.J. 36 (19G2).4The revision of the statutory provision
effected by the rule consists primarily in a reorganiza-
tion for the. purpose of clarification. Paragraph (2) of

"subdivision (a), however, eliminates the notion that resi-

dence or domicile may serve as a useful basis for de-
termining venue of a corporation or partnership. The
reference in this paragraph to location of the principal
assets as a criterion of venue in a petition by or against
a corporation or a partnership is derived from § 128, the

PO geggral venue provision of Chapter X of the Act.

‘t i i - . l“ - i- i * § —l F * ’ 'E-l §

and-the other partners g fortiori the filing of a petition

v

mmnrmersnfp-m-a—preper—eemst—mlees-the
vente-chesen—salso—propar—for-the-pariners— Rule-11%-au-
thorizes—jeint—administration—of

-partrership-and—part-—
ners’ & ; tate-et £ :

Paragraph (4) of subdivision (2) is derived from but
goes considerably bayond § 129 of the Act, which author-
izes a petition by or against a subsidiary to be filed in a
court which has approved a Chapter X petition by or

P )
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Paragraph -(3) of subdivision (a) extends the principle embodied in § 5d
of the Act. Like § 2a(l) of the Act, 8§ 5d has served primarily as a venue provision
though couched in jurisdictional terms. See 1 Collier W2.17[1] (1968).
Paragraph (3) goes beyond § 54 by permitting a petition‘to be filed by or
against a partner or partnership in a district because of the pendency there
of a case which may not have been filed in accordance with the provisions of
paragraph (1) or (2) of the subdivision that prescribe proper venue for such
a case. The procedure for effecting a transfer of both cases, 1f in the
interest of justice and for the convenience of the parties, is provided in
gubdivision (b). Paragraph (3) of subdivision (a) is also new in permitting a petition
in bankruptcy to be filed in a district because of the pendency there of a case
commenced under one of the debtor relief chapters. Rule 117 authorizes joint
administration of partnership and partners' estates under appropriate
circumstances.
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against its parent corporation. An “afiiliate” is defined in
Rule 901(3) to include a subsidiary as defir2d in Chapicr
X of the Act (§ T06(18)), & parent corporation, and a va-
riely of persons having conncetions differeat from those
contemplaied by §§ 106(13) and 129 of the Actl. Joint ad-
ministration of the eslates of affiliates may be authorized
under Rule 117.

Subdiision (b) ¢f the rule incorporates the features of
§ 32b and c¢ of the Act and clarifies the procedure to be
followed in requesting and effecting {ransfer of a case.
While § 82h, which deals with cases filed in the wrong
covrl of bankruptey, authorizes transfer only on the
filing of an objeclion, § 22¢, which deals with transfer of
cases even though filed in a proper venue, curiously ap-

pears to require no objection by a party in interest. Sub-

division (b) authorizes the court to transfer a case on its
own initiative as well as on motion, irrespective of
whether the venue is proper or improper, but protects
the parties against being subjected to a transfer in ei-
ther event after the first meeting of cereditors except on a
timely motion of a party in interest. If the transfer
would result in fragmentation or duplication of adminis-
tration, increase expense, or delay closing the eslate,
such a factor would hear on the timeliness of the motion
as well as on the propriety of the traansfer under the
standards prezenibad in subldivision (b). Section 32h, in
authorizing a transfer from a wrong court to a proper
courl of bunkruptey, requires the judge to act in the “in-
terest of justice,” whereas § 32¢ authorizes the judge to
transfer any case to a court of bankruptey in any other
district if the interests of the parties will be best served
thereby. Subdivision (b) of the rule requires the inferest
of justice and the convenience of the psrties to be the
grounds of any transfer of a case or of the retention of
a case filed in a wrong district. Cf. 28 U.S.C. §§ 1401(a)
(district court may transfor any civil action “[fJor the
convanience of parties and witnesves, in the interest of
justice”) and 1165 (district eourt “shall dismiss or, if it
be in the iaterest of justice, transfer” a cose “laving
venue in the wrone division or 8 briet™) . The subdivision

expreszhv roquires a heoring on nofice to tie pelitioner o
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This requirement applies as well when the court Scts on its
own initiative as when it transfers or dismisses a case on motion.

i
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petitioners Lefore the transfer of any case mnay be or-
dered and before a case filed in the wrong district may ‘
be dizmissed. €
Aithougl it has been said that under § 32 a court of
bankruptcy cannot dismiss a case thougn filed in the
wrong distriet, see, e.g., In re Bankers Trust., 403 1.2d
16, 22-23 (7Tth Cir. 1968); In re Eatherton, 271 F.2d 199,
201 (8th Cir. 1959), the rule recognizes dismissal as one
of the oplions available to the court in such a case, as it
is under the amendment of 1949 to 28 11.S.C. § 1106(a)
when the wrong venue is selected for ordinary civil liti-
gation in a federal districl court. Transfer or relention
would nocinally be in the interest of justice, however,
unless the choice of the wrong venue appears deliberate
and “smacks of harrassment or evidences some other ele-
ment of bad faith” on the petitioner’s part. 1 Moore 1909
(1961). If no motion objecting to venue or requesting &
transfer is made, the court may retain the case without a
hearing even though the venue is in fact improper. Cf.
Bass v. Hutchins, 417 F.2d 692, 696 (5th Cir. 1969).
Section 32b and ¢ of the Act purport to authorize only
the judge to transfer a case to another court, but there
is ne procedure provided in either subdivision for a ca=e
that is automatically referred to the referee by the clerk
pursuant to § 22a4 of the Act to comme to the allention of
the judge. Subdivision (b) vests the authority for deler-
petition is filed under themining t}je i§sues ‘;\.nd.entcring orders thercunder in the .
Act by or against a courl, which is ordinarily the referce.
bankrupt to entertain Subdivision (c) is derived from § 32a of the Act and
a motion seeking a General Order 6. It extends the procedure provided by
determination whether the phe statute and general order for petitions in different
case so commenced should  Fourts involving the same bankrupt and petitions involv-
continue or be transferred INg members of the same parinership to petitions in dif-

It alsc¢ authorizes the
court in which the first

and consolidated or ferent courts involving a partnership and one or more of

administered jointiy ts memberz and to petitions involving afiiliates as de-

with another case fined in_Rule 901(3).¢The courts have entertained .

commenced by or against -equests for transfers of the kind contemplated in subdi- ;
the same or a related ision fe)(2) by stretching the lanvuase of §§ 5d and 52a :
persen in another court of the Act. Inm rc Tmperial ";007 N- 4opal, Inc,, 129 F.2d ‘ z
unider a1 differeat 571, 670 (3d Civ. 10705; snd see In »re Ardrecana Classics,

chapler of the Act. 131 F.Supp. 415, 411 (RDUNVY, 1955), Subdivision (c¢) is .
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correlated with paragraphs (3) and (1) of subdivision (a)
of this rule, which authorize petitioners to bring casss
involving a partnership and partners or afliliated bank-
rupls inlo a courL of b:n nlll]\l('\. it te-proper—for—uny

: - Subdivision (c), however,
makes it the usponsmxhh of the court receiving the
first of the petitions thal might have been but were not
filed in the same court to determine whether transfer of
the cases {o one court or some other disposition of them
would be appropriate. The standerds, ““interest of jus-
tice” and *“convenicnce of the partics,” are the same as
those thal povern transfers under subdivision (b) of the
rule and are derived from § 32a and b of the Act.

The references in subdln.\lon (2)(3) and (1) and subdi-
vision (¢) to petitions filed *by"” a partner or “by” any
other of the persons mentioned ave to be understocd as
referring to voluntary petitions. There is no purpose in

ImQre than one case .

either subdivision to perinit esses to be filed in execourt

‘—————[ the same

because whr—eimiho—porsona—trirned—therem—is a creditor
signing an involuntary DCUUOI\

" happens to be

Subdivision (d). Section 32 and General Order 6, which

arc the sources of the provisions of subdivisions (b) and

(c) of Rula 116, ave silent as to the procedure to be fol-
lowed by the couwrt to which a case is transferred. Subdi-
vision (d) of this rule provides for zn zutomatic refer-
ence in cunsonance with the procedure preseribed for
handline cavez originaliy filad in a court of bankruptey.

advers aryi

Transjer of ipruceeding wthen—sesa, Transfers of ad-
versary proceedings in bankruptcy are governed by Rule
782.

Rule 117. Consolidation or Joint Adminisira-
tion of Cases Pending in Same Court

(a) Cases Invoh-i'nJ Same Bankrupt. 1f 2
or more petitions are pending in the same
court by o zaainst the swne bankrupt, the
court max order consolidation of the cas»s.

(h) Coscs 1ot ing 2 or More Related
Duakrupts. If 2 or morve petitions are pend-

DO WO DN =

e

a partner,
partnership,

or an affiliate
of a bankrupt.
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ing in the same court by or against (1) a
husband and wife, or (2) a partnership and
one or move of its general partners, or (3) 2
10 or more general members of a partnership,
11 or (4) a bankrupt and an affiliate, the court

12 may order a joint administration of the es-
2]

© 0=

3 tates.:
14 (¢) Expediting and Protective Orders.
15 When an order for consolidation or joint ad-
16 ministration of 2 or more cases is entered
17 pursuant to this rule, the court, while pro-
18 - tecting the rights of the parties under the
19 Act, may make such orders as may tend to
20 avoid unnecessary costs and delay.

ADVISORY COMMITTEE'S NOTE

Subdivision («) of this rule is derived from General
Order 7. It governs cases where the same debtor is
named in both voluntary and involuntary petitions as
well as cases where 2 or more involuntary petitions are
filed against the same bankrupt. It also applies when the
cases are pending in the same court by virtue of a irans-
fer of one or more of the petitions from another court
pursuant to Rule 116(1) or (c). Subdivision (v) allows the
courl diseretion as to the order of trial of issues raised
by 2 or more involuntary petitions against the same
bankrupt.

Subdirision (b) recognizes the appropriateness of joint
administiation of estates in certain kinds of cases, The
authorization for joint petitions and joint adjudications
when a partnership is one of the bankrupts is not re-
tained in these tules, since the provisions therefor in
subdivisions a and b of § 5 of the Act have been more
confusing than helpful. Joint administration, on the
other hand has, manifest advantages which ought not to
be resiricled to cases involving partnerships and part-
ners. The elestinn or appointment of one timstee for 2 or
more jointly administesed estates is authorized by Rule

Before making such an
order the cqurt shall give
due consideration to the
prorection’ of creditors

of the different estates
against potential
conflicts of interest.

5 RN o b AL o S O PP o
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210. The authority of the court to ovder join. adminis-
tration under subdivision (b) of this rule extends equally
to the situalion where the petitions arve filed under dif-
ferent rules, e.., where one petition is voluntary and the
other involuntary, and to that where all of the pelitions
are filed under the same rule. N
Consolidation of cases implies a unitary administra-
tion of the estate and will ordinarily be indicated under
the circumstances to which subdivision (a) applies. This
rule does not deal with the consolidation of cases involv-
ing 2 or more scparate bankrupts. Although consolida-

See also Chemical Bank
N.Y. Trust Co. v. Kheel,
369 F.2d 845 (2d Cir.
1966); Seligson & Mandell
Multi-Debtor Petition -
Consolidation of Debtors
and Due Process of Law,
73 Com.L.J. 341 (1968);
Kennedy, Iusolvency and
the Corporate Veil in the
United States in
Proceedings of_the
8th International
Symposium on Comparative
Law 232, 248-55 (1971).

Joint administration
as distinguished fron
consolidation may include
combining the estates to
the extent that a single

docket may be used for the

matters occurrimg in the

administration, including

the listing of filed
claims, the combining of
noxices—to creditors of
the different estates,

matters that may aid in
expediting the cases and

rendering the process less

and
other purely administrative

tion of the estales of separate bankrupts may sometimes
be approprizle, as when the affairs of an individual and
a corporation owned or controlled by him are so inter-
mingled that the court cannot separate their assels and
liabilities, such consolidation, as distinguished from joint

administration, is -set authorizedgby this rule since the

propriety of consolidation depends on substantive consid-
erations and affects the substantive rights of the credi-
tors of the different estates. For an illustration of the
substantive consolidation of separate estates, see Samp-
sell v. Impcrial Paper & Color Corp., 313 U.S. 215

_laana

Subdivision (¢) is an adaptation of the provisions of
Rule 12(a) of the Federal Rules of Civil Procedure for
the purpeses of adminixtration of estates under this rule.
The rule does not deal with filing fees when an order for
the consolidation of cases or joint administration of es-
tates is made. Cf. Rule 107.

L Rule 118, Death or Insanity of Bankrupt

1 The death or insanity of the bankrupt
2 shall not abate a bankruptey case. In such
3 event the estate of the bankrupt shall be ad-
4 ministered and the case concluded in the
5 same manner, so far as possible, as though
6 the death or inzanity had not occurred.

_costly.

neither

nor prohibited
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Avvisony COMMITTER'S NOTE

This rule is wu adaptation of § 8 of the Act. The pro-
viso of this scclion is incorporated into Rule 103(1).

L4

Bankrupt Involved
in Foreign

Rule 119. Pismiss: Strsprenst “

When a proceeding for the

purposc of the liquidation

or rehabilitation of his
estate has been commenced
by or against ga
bankrupt in a court of
competent jurisdiction

without the United States,

may, after hearing on notice to the peti-
tioner or potitioners and such oth~r personz
as it may direet, having regard to the rights

Cf. Nadelmann, The

and convenience of local creditors and other
relevant circumstances, dismiss a case or
suspend the proceedings therein

WO 00 =3 O UF 0O DD

T

Proceeding

| of bankruptcy

ADVISORY COMMITTEE'S NOTE

This rule is derived from § 2a(22) of the Act..Proceed-

National Bankru;?cy
Act and the Conflict
of Lawg, 59 Harv.L.Rev.
1025, 1041-46 (1946).

ings suspended pursuant to this rule may be reinstated
after hearing on notice or as provided in the erder sus-
pendinz the prazecdings. Cf. Note, Conscqueners of Ab-
stention by a Fede ol Covrt, T3 Narv L.Lev. 1358 (1660).
Since the merits will rarcly have Leen considered by the
court in ordering a dizmissrl under this rule, such a dis-
missal is ordinarily without prejudice when the court in-
cludes no provision to the contrary in its order. Rule
120(c).

Rule 120. Dismissal of Case Yithout
Determination of Merits

1 (@) Voluntary Dismissal; Dismissal for
2 Want of Prosecution. A case shall not be dis-
3 missed wpon application or motion of the pe-
4 titicner or petitioners or for want of prose-
5 cution or by consent of the parlies until
6 after hearing upon notice to the creditors zs

under such terms as
may be appropriate.

[N
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provided in Rule 203(a). To enable the court
to give such notice, the bankrupt, if he has
not already done so, shall file a list of all his

4

within the time

ereditors with their addresses! If the bank-
rupt fails to file such list,within—the—time-

ﬁ-\eed- the court maylor dew&he—hs-b—ke%y*—e—

fixed by the
court,

ﬁ—eehﬁ-rm*ty-m-ﬂﬁﬂ'e?t-
(b) Dismissal for Failure to Pay Filing
I'ecs,

26
217
28
29
30
31

1) U-p&; nonpayment of any installinent
of the filing fees as ordered wnder Bank-

provide for the
preparation and
filing of the
list in such
manner .as may be
appropriate.

Ipursuant to

ruptey Rule 1€7(b) and after hearing wpon
notice to the bankrupt, the court may dis-
miss the case.

(2) If a case is dismissed or closed with-
out the payment in {ull of the filing fees, the
installments collected shall be distributed in
the same manner and proportions as if the
filing fees had been paid in full.

(3) Notice of dismiszal for failure to pay
the filing fees shall’he given within 30 days
after the dismissal to ereditors appearing on
the list of creditors and to those who have
filed clalnu&nd%e-&ﬂﬁﬁet-dmm

32
33
34
35
36
37

ternat—reventre in the manner provided in
Rule 205.

(¢c) Effect of Dismissal. Unless the order
specifies to the contrary, dismissal of a case
otherwise than on the merits is without prej-
udice.

ADVISURY COMTITE'S NOTE

Subdirision () of this rule is un adaptation of § 50g
of the Act. Whiie this rule, ke § 50z, applies to a case




I

PANKRUPTCY RULES & OFFICIAL FORMS 43

commenced by a voluntary or an involuntary pclitions
the “consent of the parties” referred to in the first sen-
tence of the rule is that of the pelilioning creditors and
the bankrupt in an involuntary proceeding. The last sen-
tence of the subdivision, like Tule 108, recognizes that
the court should not be confined*to the petitioning credi-
tors in its choice -of parties on whom to call for assist-
ance in preparing the list of creditors when the bankrupt
has defaulted in the performance of his duty to provide
such a list. Since these rules do not contemplate a dis-
missai for Tailure Lo pay costs except as provided in sub-
division (L), the proviso of § H9g of the Act referring to
such a dismissa! is not retained in the rules,

Subdivision (b) is derived from General Order 35(4)(b).
A dismissal under this subdivision can occur only when
the petition has been permitied to be filed pursuant to
Rule 107(b). The provision in paragraph (3) for notice of
the dismissal is correlated with the provision in Rule 408
for notice to creditors when there is a waiver, denial, or -
revocation of a discharge. As pointed out in the Note ac-
companying Rule 408, the purpose of notifying creditors
of a bankrupl that no discharge has been granted is to
correct their assumption to the contiary so that they can
take whatever steps to protect their claims appear to be
appropriate in the light of such information.

Subdivision (c¢) is new. Dismissal of a bankruptey cose
for a reason comprehended by this rule, and especially A
for failure to pay filing fees, has often operated harshly
against the bankrupt. See, e.g., In re Frey, 95 F.Supp.

1007 (S.D.N.Y. 1951); MacLachian, DPankruptcy 100
(1956); Shaeffer, Proceedings in Bankruptey in Forma
Pauperis, 69 Col. L.Rev. 1203, 1204 (1969). Typically he

been held thereafter barred from obtaining a dis-
charge on the debts which could have been discharged in
the case that was dismissed. In re Sciden, 174 F.2d 586,
587 (2d Cir. 1949); Perlman v. 322 West Seventy-Second
Street Co., 127 F.2d 716 (2d Cir. 1942). Although the
court of bankruniey has undoubiedly had discretion
under Rule 11(h) of the Federul Rules of Civil Procedure
to indicute that an involuntzry dismissal was withoutl
prejudice to fulure relief under the Act, see Donnelly,

has
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The Now-Dischargeablity of Dischargeablc Debts in
Bankruptey, 36 Va.L.Rev, 185, 191 (19,0), “the reported
cases reveal no instance of a bankrupl escaping the res
Judicain effect of a dismissal because the dismissing
ccurt h&d so exercised ils discrelion.” Countryman,
Cascs and Materials on Dcbtor and Creditor 792 (1964).
Subdivision (c¢) leaves discretion in the court to deter-
mine in the light of the circumstances whether dismissal
of a bankruptcy case otherwise than on the merits
should bar future reliel under the Act, bul when it
makes no speeiiic reference one way or the other in the
order, a disinis=al not on the merits is without prejudice.
Under § 17b of the Act, added by the aniendmeni of
1970, a failure to oblain a discharge in a prior proceed-
ing dismissed without prejudice for failure to pay filing
fees or to secure costs does not bar a discharge in a sub-
sequent bankruptey.

Rule 121. Applicability of Rules in Part VII

Except as otherwise provided inl¢he rules
Part-t and unless the court otherwise di-
rects, the Tollowing rules in Part VII apply
in all proccedings relating to & contested pe-
tition and in all proccedings to vacate an ad-
judication: Rules 705, 708-710, 715, 716,
724-726, T28-737, 744.1, 752, 756, and 762.
The court mnay direct that one or more of the
other rules in Part VII shall also apply in
10 such a proceeding. For the purposcs of this
11 rule a reference in the rules in Part VII to
12 adversary proceedings shall be read as a ref-
13 erence to proceedings relating to a contested
14 petition or proceedings to vacate an adjudi-
15 cation, and a reference in the Federal Rules
16 of Civil Procedure 1o the comnplaint shall be
17 readas a reference to the petition.

O 00 ~J M U= LN =

Part I of these




-

BANKRUPICY RULES & OFFICIAL FORMS 45
Apvisony Cootrl mini's NoTe

The rules in Part VIT 2o waich this rule refers ave
adaptalions of the Federal Rules of Civil Proeedure for
the purpose of goveining the procedure in adversary
proceadings in bunhruptey cases. See the Note accom-
panying Rule 701 infre. Because of the special need for,
dispatch and expedition in the determination of the
question of adjudication, see Acme Harvester Co. v.
Beekman Lbr. Co., 222 U.8. 300, 309 (1911), the objective
of some of the Rules of Civil Procedure and their adap-
tations in Parl VII to facilitate the settloment of mulii-
ple controversies involving many persons in a single law-
suit is not campatible with the exioencies of bankrapiey
administration. Sec United States F. & G. Co. v. Bray,
225 U.S. 20h, 218 (1912). For that reason such rules as
713, 714, and 718-723 would be rarely if ever appropri-
ate for application in a proceeding on a contested peti-
tion.

Certain terms used in the Federal Rules of Civil Pro-
cedure have altered meanings when they are made
applicable in bankruptey cases by these rules. See Rule
902 infra. This Rule 121 requires that the terms “adver-
sary proceedings” when used in the rules in Parl VII
and “complaini” when used in the Federal Rules of Civil
Procedure Lia civen altered meanings whon they are
made aplicdble ta proceedings relating to - contested
petition or procecdinems to vacate any adjudication. A
motion to vacate un adjudication, whether or not made
on a pelition that was or could bave been contested, is
governed by the rules in Part VII referved o in this
Rule 121.

@

f




Rule 122

Conversion of a Chapter Case to Bankruptcy

~——— "t

1 When an order is entered in a Chapter X, X1, XII, or XIII
2 case directing tuat the case continue as a p.ankruptcy case, the
- 3 procedure shall be as folinws:
4 (1) In all respectis other than as provided in the following

5 paragraphs, the case shall be deemed to have been commenced as

6 ot the date of the filing of the first petition initiating a case
7 under the Act and shall be conducted as far as possible as if no
8 petition commencing a chapter case had been filed.

9 (2) Unless otherwise directed by the court, lists, inven-

10 tories, schedules, and statements filed in the superseded case
11 shall be deemed to be the schedules and statement of affairs

12 filed in the bankruptcy case pursuant to Rules 108 and 403(4)
13 and in full compliance therewith; but if no such documents have
14 been previously filed, the bankrupt shall comply with Rule 108
15 as if he had been adjudicated an involuntary bankrupt on the

16 date of the entry of the order directing that the case continue
17 as a bankruptcy case.

18 {3) Notice of the order directing that the case continue

19 as a bankruptcy case shall be given to all creditors in the

20 manner provided by Rule 203 within 20 days after entry of the
21 order and shall accompany the notice of the first meeting of

22 creditors if one is held. If no first meeting of creditors is

23 held, the date of the mailing of the notice of the order as

24 provided in this paragraph shall be deemed the first date set
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25 for the first meeting of creditors for the purposes of ;

e o

26 Rules 302(e), 404(a), and 409(a)(2); but if the time for
27 filing claims, a complaint objecting to discharyge, or a com- ¢
28 plaint to obtain a determination of the dischargeability of

29 any debt had expired in a pending bankruptcy case prior to the
30 filirg therein of a chapter petition, the preceding clause of
31 this paragraph shall not be deemed to revive or extend such :
32 time.
33 (4) A trustee shall be appointed by the court and noti-
34 fied pursuant to Rule 209(c), and shall qualify pursuant to

35 Rule 212, unless

36 (A) a trustee has been previously selected pursuant
37 to Rule 209 and has qualified, in which event he shall be
38 immediately notified of the order directing that the case
39 continue as a bankruptcy case and shall enter upon the
40 performance of his duties without further qualification; or
4] (B) a standby trustee has been nominated in the super-
42 seded case, in which event he shall be immediately notified
43 pursuant to Rule 209(c) and,within 5 days after receipt
44 of notice, shall qualify in the manner provided by Rule
45 212; or

L 46 (C) the court pursuant to Rule 211 orders that no
47 trustee be appointed.

48 If a trustee notified under this paragraph fails to qualify
49 or to enter upon the performance of his duties, the court shall

50 appoint a trustee pursuant to Rule 209.
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(5) All claims filed in the superseded case shall be
deemed filed in the bankruptcy case.

(6) Forthwith after qualification of the trustee or entry
by him on the performance of his duties as provided in para-
graph (4) of this rule, any trustee, receiver, or debtor in
possession previously acting in the chapter case shall, unless
otherwise ordered, turn over to the trustee in bankruptcy all
the records and property of the estate in his possession or
suvject to his control.

(7) Each trustee, receiver, and debtor in possession
acting in the superseded chapter case shall, unless the court
otherwise directs, file with the court a final report and account
within 30 days after the entry of the order directing that the
case continue as a bankruptcy case, including, in a superseded
Chapter X, XI, or XII case, a separate schedule listing unpaid
debts incurred by him after the commencement of the chapter
case, If the order is entered after confirmation of a plan,
the debtor shall file with the court schedules of (A) property
not listed in the final report filed pursuant to the preceding
sentence of this paragraph and acquired by him after the filing
of the original petition under the Act and before the entry
of the qrder directing that the case continue as a bankruptcy
case and (B) debts not listed in the final report filed pursu-
ant to the preceding sentence of this paragraph and incurred
by him after confirmation and before the éﬁtry of such order.

(8) On the filing of a schedule required by the preceding
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paragraph, the court shall enter an order directing the claims
so scheduled, including claims of the United States, any state,
and any subdivision thereof, to be filed and shall give notice
by mail to the holders thereof to file their claims pursuant

to Rules 301 and 302(a){d) within 60 days from the entry of

the order directing them to be filed, except that claims not
scheduled as provided in the preceding paragraph and claims
arising from rejection of executory contracts under paragraph
(10) of this rule may be filed within such further time as the
court may direct,

(9) If the court grants an extension of time for the filing
of claims pursuant to Rule 302(e) (5), the extension shali apply
to holders of claims who failed to file within the time pre-
scribed by, or fixed by the court pursuant to, paragraph (8)
of this rule, and notice shall be given them in the manner
provided in Rule 203(a).

(10) Rule 607 shall govern the assumption, rejection, and
assignment of contracts entered into or assumed by a trustee,
receiver, or debtor in possession acting in the superseded
chapter case which are executory in whole or in parf at the
time of the entry of the order directing the case to continue
as a bankruptcy case, except that with respect to a trustee
selected as provided in paragraph (4) (A) of this rule the
time periods prescribed by Rule 607 shall begin to run from

the entry of such order.




ADVISORY COMMITTEE'S NOTE
and 676 261, 391,
This rule is\ derived from §§ 238,/338, 378, 381,/ 483, 486, 516,

643, 667, ard 669)\of the Act. The rule applies to proceedings
in a bankruptcy case following supersession of a case com-
menced under Chapter X, XI, XII, or XIII, whether the latter
was initiated by an original petition or by a petition filed
in a pending bankruptcy or another chapter case. The case
may have originated as a bankruptcy case in which a petition
commencing a chapter case was filed but in which an order was
entered directing the resumption of the bankruptcy case.
There may have been more than one aborted chapter case,
€.8., a Chapter XI case, converted to a Chapter X case, in.
which was entered the order directing the case to continue
in bankruptcy. The rule is not intended to invalidate any
action taken in the superseded case before its conversion
to bankruptcy.

If requirements applicable in the superseded case
respecting the tiling of schedules of debt and property,
or lists of creditors and inventory, and of statements and
executory contracts have been complied with before the order
directing conversion to bankruptcy, these documents will
ordinarily provide all the information about the debts, prop-
erty, financial affairs, and contracts of the bankrupt needed
for the administration of the estate in bankruptcy. If the
information submitted in the superseded case is inadequate '
for the purposes of bankruptcy administration, however, the
court may direct the preparation of further informational
material and the manner and time of its submission pursuant
to paragraph (2). If no schedules, lists, inventories, or
statements were filed in the superseded case, this paragraph
imposes the duty on the bankrupt to file schedules and a
statement of affairs pursuant to Rule 108 as if he had been
adjudicated an involuntary bankrupt on the date when the court
directed the continuation of the case as a bankruptcy case.

Paragraphs (4) and (6) contemplate that typically, after
the court orders conversion of a chapter case to bankruptcy,
a trustee in bankruptcy will forthwith take charge of the
property of the estate and proceed expeditiously to liquidate
it, If no trustee has previously qualified and no standby
trustee selected in the chapter case is awaiting notificaticn
of an order of conversion, the court will appoint a trustee
The procedure so prescribed follows that established by the
1967 amendment of § 378 of the Act for a bankruptcy that
supersedes a Chapter XI case. See 8 Collier §5.49[14](1968);
9 id., 910.11(1968). Paragraph (4) of this rule eliminates
the hiatus that would otherwise occur in the control and
supervision of the estate on the entry of an order c¢f conver-
sion to bankruptcy in a case where no trustee previously
selected pursuant to Rule 209 has qualified and no standby
trustee has been nominated in the superseded chapter case.
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Paragraphs (7), (8), (9), and (10) of the rule embody
the substance of amendments of provisions in Chapters X, XI,
and XII that were enacted in 1967 to improve the administration
of estates in superseding bankruptcies. The procedures pre-
scribed by this legislation are extended by this rule to the
extent they are appropriate to bankruptcies that supersede
Chapter XIII cases. The provision in the last sentence of
§§ 238b, 378b, and 483b of the Act to the effect that rejec-
tion in the bankruptcy case of a contract entered into or
assumed in a superseded chapter case creates a cost of
administration of the superseded case prescribes a rule of
priority inappropriate for inclusion in this rule.
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Rule 201, Appoinirient and Dalics
of Receivers

(a) Purposes and Term of Receivership.
Subject to the provisions of this rule, the
court may appoint a receiver when necessary
in the best interestsof the estate (1) to take
charge of the property of a bankiupt; (2) to
conduct the business of the bankrupt; or (3)
to afford representation to the estate in an
action, adversary procceding, or-a-contested
matter when no trustee has qualified or the
interest of the trustee may be adverse to
that of the estate. Such appointment shall be
terminated when the trustee qualifies or
there is no further need for a receiver, and
the authorization to conduct the business of
the bankrupt after adjudication shall con-
tinue only for such time as may be in the
best intereste of the estate and consistent
with orderly liquidation.

(b) Application for Appointment. An ap-
plication for appointment of a receiver shall
state the specific facts showing the necessity
for the appointment.

(c) Appointment Before Adjudication. Be-
fore adjudication, appointment of a reeeiver
may be made ouly vpon application. Srrckr ap-

4h

The
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plication may be granted only after hearing alleped ‘
upon notice to thesbankrupt and other

parties in interest designeted=by-the court,~L 22y A
except that a receiver may be appointed 25 ‘
without notice if irreparable loss to the es- )
tate may otherwise result. An application .
for appointment of a veceiver without notice
and any order of appointment made without
notice shall state what loss may result and
why it would be ivreparable.

(d) Bond of Applicant. Before adjudica-
tion, no recciver may be appointed unless the
applicant furnishes a bond in such amount
and with such surely as the court shall ap-
prove, conditioned to indemnify the bank-
rupt for the costs, counsel fees, expenses,
and damages occasioned by the appointment
and action of the receiver in the event the
petition is dismissed or withdrawn. The
property of the bankrupt shall be released,
however, if he files a counter-bord in such
amount and with such surety as the court
shall approve, conditioned that the bankrupt
account for and turn over such property or
pay to the trustee the value thereof in money
at the time of release, in the event the adju-
dication iz made.

(e)Appointment After Adjudication. Aftey
adjudication the court may appoint a re-
ceiver on application or on its own initia-
tive. Such appointment shall be made only
after notice to such persons as the court may
designate, unlcss it clearly appears that no-
tice is impracticable or uniccessary.,

(f) Eligibility. -A-lfivbperson who is eligible

ll Only a
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Notice of Appointment;

61
62
63
64
65
66
67
68
69
70
71

[«

to baltrusteennay be appointedirecciver.

(g) Order of Appointment. An order ap-
pointing a receiver shall state why the ap-
pointment is nccessary. A receiver is a mere
custodian unless, upon proper cause shown,
his duties are enlarged or otherwise specified
by order of court. A copy of every order ap-
pointing a veceiver shall forthwith be deliv-
ered to the bankrupt, or mailed to him at his
last known address, and to such other per-
sons as the court may designate.

{under Rule 209(d)

The court shall
immediately notify
the receiver of his
appointment, inform
him as to how he may

as provided in Al

72
73

(h)Qualification.lA receiver shall qualify
by-filing-a-bond-in-aecordance-witihyRule 212.

74
75
76
77
78
79
80
81
82
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84
85

(1) Duties. A receiver shall perform the
duties prescribed in Rule 218 to the extent it
is appropriate, except as the court may
otherwise direct. Forthwith after qualifica-
tion of the trustee, the receiver shall, unless
otherwise ordered, turn over to the trustee
all the records and property of the estate in
his possession or subject to his contro! as re-
ceiver. The recciver shall file his final report
and account within 30 days after qualifica-
tion of the trustee unless the court otherwise
directs.

Apvisory COMMITTEE'S NOTE

Subdivision (a) of Rule 201 is derived from § 2a(3) and
(5) of the Act but adds, in clause (3), a provision for ap-
pointment of a receiver when the interest of the trustee
may be adverse to that of the estate. Such a situation
may arise for example in a proceeding to remove the
trustee under Rule 221(a). The subdivision also accom-
modates the appointment of a receiver to represent the
estate when no trustee is appointed (see Rule 211) and a
need arises in the course of administration for appoint-

qualify, and require
him forthwith to
notify the court of
his acceptance or
rejection of the
office.




The appointment of the receiver ordinaril):'
terminates automatically on the qualification

of the trustee.
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ment of a temporary or ad hoe representative of the es-
tate rather than a trustee (or a new trustee) with all the
duties and compensation that appertuin to that officer.
For a reference to such a situation, see Rule 4103(d). Cf.
Bartle ». Markson, 357 F.2d 517, 524 (2d Cir. 1966) (ap-
pointment of trustee authorized in reopened Chapter XI
case “for the limited purpose of insuring effective prose-

cution of creditors’ claims”)) The requirement of the last
clause of the subdivision that the receiver’s continuation
of the bankrupt’s business be consistent with orderly lig-
uidation is correlated with a similar limitation imposed
on the trustee in Rule 216.

Subdivisions (b), (c), (¢), and (y). Subdivisions (b),
(c), and (e), and the first and third sentences of sub-
division (g) are new. The policy expressed in § 2a(3) of
authorizing appointment of receivers only in cases of
necessity is preserved and reinforced by the provisions
in subdivisions (b) and (g) of the rule requiving the
application for a receiver and the order of appointment
to state why the appointment is necessary. The theme of
General Order 40 to restrict receivership expense, by
presuming the receiver’s duties and compensation to be
those of a mere custodian in the absence of explicit en-
largement by courl order, is retained in the second sen-
tence of subdivision (g).

Subdivisions (¢) and (e) differentiate between appoint-
ment of a receiver before adjudication and one made af-
terward in recognition of the fact that prior to adjudica-
tion the divestment of the bankrupt's title to his
property has not yet been legally established. The re-
striction of subdivision (¢) against appointment of a re-
ceiver before adjudication without notice unless irrepar-
able loss would otherwise result to the estate codifies a
limitation applied by the courts under § 2a(3) of the Act.
See In re Press Printers & Publishers, Inc., 12 F.2d 660,
661 (3d Cir. 1926}, cert.denied, 276 U.S. 633 (1928); 1
Collier € 2.26 (1963). Appointment of a receiver without
prior nolice is made the exception after as well s before
adjudication, and sulilivision () provides for prompt no-
tice to the bankiupt of any appointiient of a receiver
after it has been made. Subdivision (e) recounizes that

¢
I3
t
1
i




with modifications
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after adjudication the court may appoint a receiver
without waiting for an application and in exceptional
circumstances may do so without giving notice. The au-
thority of a referee under the Act to appoint a receiver
on his own motion, even where the alternative appears to
be loss to the estate, has been a matter of debate. See
Proceedings of Seminar for Newly Appointed Referees
in Bankruptey 120-21 (1964). Cf. E.D.Va.Bankr.Rule 13
(a).

Subdivision (d) is derived from § 69a of the Act and
includes clarifying language from Official Form No. 8.
Rule 925 applies to any proceeding to enforce liability on
a bond given pursuant to this subdivision.

Subdivision (f) follows § 45 of the Act in assimilating
eligibility requirements for receivers to those for trust-
ees. The requirements for trustees are set out in Rule
209(d).

Subdivision (k). Rule 212, to which subdivision (h) re-
fers, incorporates,the requirements respecting a receiv-

er’s bond set outin § 50b and h of the Act.§——————

Subdivision (i) is new but is substantially a restate-
ment of sound practice as recognized in the cases and
local rules, .2e 1 Collier ¢ 2.31 (1968); 11 id, § 6.003
(1968). The last sentence is an adaptation of Bankruptey
Rule 8(f) of the Southern and Eastern Districts of New
York. As the last clause recognizes, the rule does not
preclude a local rule or court order requiring an earlier
report and account by a receiver—e.g., at the first meet-
ing of creditors. See, e.g., D.Minn. Bankr.R. 8(j).

Rule 202. Appointment of Marshal in Lieu
of Receiver; His Duties

The court may appoint a marshal in lieu
of a receiver and, in such e ent, the provi-
sions of Rule 201 except subdivisions (f) and
(h) shall apply.

= QO oD =

The notice to the

receiver should inform

him of the penal sum

of his bond, if required,

or of whatever other

mode of qualification

is prescribed by the

court pursuant to Rule
12.
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Apvisory CoMMITTEE'S NoTk

This rule derives from provisions in §§ 2a(3) and )
of the Act and Genceral Order 40, The reference in .he
rule, as in the Act, is to the United Siates marshal,

Rule 203. Notices to Creditors anylfDishie-t

1 (a) Ten-Day Notices to All Creditors. Ex-
2 cept as provided hercinafter, the court shall
3 give all ereditors at least 10 days’ notice by
4 mail of (1) a meeting of creditors; (2) any
5 proposed sale of property, including the time
6 and place of any public sale, unless the court
7 upon cause shown shortens the time or or-
8 ders a sale without notice; (3) the hearing on
9 the approval of a compromise or settlement
10 of a controversy, unless the eourt upon cause

-11 shown directs that notice not be sent ; (3the
12 heasing et ) Lenti ;

13 QP &5 jrec

14 rotteenotbe-sant= () the dule fixed for the

the United Sta

NN S g

tes

4

15 filing of claims against a swrplus in an es- [ _
16 tate as provided in Rule 302(e)(5); (&) the T -

17 hearing on the dismissal of a case when no-
18 tice is required by Rule 120(a); and (3 the
19 hearing on approval of a trustee's or a re-
20 ceiver’s account and on an application for

21 compensationidfiled by a receiver, marshal,
22 trustee, attorney, or accountant, except
23 when no final meeting of creditors is re-
24 quired to be ordered wider Ilule 204(c). The

T .

o —— e
pursuant to

25 notice of a propused sale of property, includ-
26 ing real estate, is sufficient if it gencrally de-
27 scribes the property to be sold. The notice of
28 a hearing on an application for cornpensu-

———— e
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or reimbursement of 30
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tion¥ shall speeify the applicant and the

amount requested,

(b) Notice of No Dividend. If it appears
from the schedules that there are no asscts
from which a dividend can be paid, the court
may include in the notice of the first meeting
a statement to that effect, that it is unneces-
sary to file claims, and that if sufficient as-
sels become available for the payment of a
dividend, the court will give further notice
of the opportunity to file claims and the time

allowed therefor.

(c) Other Notices to All Creditors. The
court shall give noticeytogereditors of (1) the all

ar

(2) the entry of an
order directing that
a chapter case con-
tinue as a bankruptcy
case as provided in
Rule 122(4);

- . 43
“the |-

dismissal of g-case for failure to »ay filing

pursuant to

45

pursuant to 46

fees uhger Rule 120 (b) M) the time allowed l;3

for filing claims afterpnotice of no dividend

Rule 302(e) (4) 47

tnder Rule-302(e)4); (3) the time fived for 4]
6

pursuant To )48
7 50

under Rule 408; and (& tha timie alioved for

51
52
" as provided in | 93

filing a complaint to delermine the discharge-
abilicy of & debt pursuant to § 17¢(2) of the

Actunder Rule 409(a)(2).

- e 54

61

63

(d) Notices to Creditors Whose Claims
Are | 55 —e#e I'iled. After 6 months following the first
56 date set for the first meeting of creditors,
57 the court may direct that all notices required
58 by subdivision (a) of this rule, except clause
4 59 (®) thereof, be mailed only to creditors whose
‘ 60 claims have been filed and cyeditors, if any,
who are still permitted to file claims by rea-
62 son of an extension granted under Rule

302(e).

filing a complaint objecting to the bank-
rupt’s discharge wnder Rule 404(b); (%) the (5) the order of

waiver, denial, or revocation of a dischzu‘ge——1 discharge as provided

T PSR

fissuance of a

in Rule 404(1L);

las provided in -
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(¢) Addresses of Notices to-Greditors. All
notices to which a creditor is entitled under
these rules shall be addressed to the creditor
as he or his duly authorized agent may di-
rect in a request filed with the court; other-
wise, to the creditor at the address shown in
the schedules or, if a different address is
stated in a proof of claim duly filed, then at
the address so stated.

(f) Nolices to Creditors’ Committee. Not-
withstanding the foregoing subdivisions, if a
creditors’ committee has been elected, the
court may order that notices required b |
clauses (2), (3),44% and (5 of subdivision (a) _i_
be mailed only to the committee or to its -duly
authorized agent and to the creditors who
file with the court a request that all notices
under these clauses be mailed to them.

(9) Notices to the United States. Copies of
et notices required to be mailed to¥ereditors [all
under B ! these rules
+e shall be mailed (1) to the district diree-
tor of internal revenue for the district in
which the case is pending and (2) whenever
the schedules, the list of creditors, or any
other paper filed in the case disclnses a debt
to the United States other than one for
taxes, to the United States attorney for the
district in which the case is pending and, if
disclosed by the filed papers, to the depart-
ment, agency, or instrumentality of the
United States through which the bankrupt
became so indebted.

() Notice by Publication. 1f the court
finds that it is impracticable to give notice to

R A, ¢ s L e 2T T e iy e et M ey s
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99 creditors by mail as provided in this rule or
100 that it is desirable to supplement such no-
101 tice, the court may order publication thergof.
102 (i) Caption. The caption of every notice
103 given under this rule shall comply v'ith Rule

104 106 and shall¥include all names used by the
105 bankrupt within 6 years before the filing of
106 the petition, as disclosed on the petitien—pu-

107  swant—to-Ride305-snd-the stalement of af-
108  fairs filed pursuant to Rule 108.

ADVISORY COMMITTEE'S NOTE

This rule collects the provisions for notices specifically
applieable to creditors in bankruptey cases, but reference

Ialso

‘must be made to other rules for the time and"m-ﬁne*—l-n-
whieh the notices reqiired—by subdivision (c) shal-be
given. The grant of general authority to the court to reg-
ulate notices in Rule 907 supplements but is subject to
the specific provisions of Rule 203 and any other rules
prescribing the terms of notice.

Subdivision (a) essentially restates the requirement of
¥ 58a of the Act that all ereditors get 10-day notices by
mail of the significant events in a bankrupley case. S
requirement of this subdivision is satisfied if the notices
it prescribes are deposited in the mail at least 10 days

before the event.ef-—ﬂﬂeh—noheHe—te—be—gm_m

F-ed-R—A-pp—P-—z»(-e-).fl he tlme lmnt< plescnbcd bV <ubdl-

See Rule 906(e);
3 Collier 494 (1971).

vision (a) cannot be reduced except to the extent and
under the conditions stated in this rule. Cf. Rule 906(c)
infra. The exceptions referred to by the introductory

phrase of 4lds subdivision (a) include Hre—provisions—fon

m-t-!ee—ef—d-ﬁﬁﬁﬁq H—For—fa t i Fre—f d—fows
A T T O CO ey i - r Ce—air—Tod

H; o ;_u PP gl 4ot oo o

£
RoHees—Hy Proceeas TSP e— R T

fax-wd-te-m—-su-bdmnic-)—aad the modificatiors in the

notice procedure permitted by subdivision (d) as to noun-
filing creditors after the time for filing claims has ex-
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pired, by subdivision (f) as to creditors who have elected
a committee to represent them, and by subdivision (h)
when compliance with subdivision (a) is impracticable.
The provision in § 58a(1) of the Act for notice of ex-
aminations of the bankrupt is deleted as unnccessary. As
provided in Rules 204(a}(2) and 205(b), the examination
of the bankrupt is ordinarily conducied at the first meet-
ing of creditors, notice of which is required by subdivi-
sion (a) of this rule. If an examination is conducted at
any other time pursuant to Rule 205(a), the court may

. give notice fo some or all ereditors pursuant to Rule 907.

Notice to creditors of examinations of the bankrupt was
made diseretionary in 1938 in recognition of the fact
that such notice is often not feasible. See 3 Collier ¢
58.01 n.11, 9 58.06 (1964).

9

If a meeting of
creditors is adjourned
before its coneclusion,
no notice of the
adjourned date is
required to be given
to creditors under
this rule. Treatment
of the adjournment as
a continuance of the
meeting conforms to
established and
approved practice
under the Act.

3 Collier 11-12 (1964).

" The notice of a proposed sale carried over from §
hBa(4) of the Act to clause (2) of this rule affords the
creditors an opportunity to express their views as to
whether the sale should be public or private, in bulk or
by parcels, etc. The notice to creditors of a proposed sale
of property is required to specify its time and place in
order to enable the creditors to protect their interests by
attending the sale or sending a representative. Protec-
tion of creditor interests does not, however, require the
notice to contain a legal description of real estate or
other property to bz sold. See In re Nevada-Uteh Mines
& Smelters Corp., 202 Fed. 126, 129 (2d Cir. 1913); In re
Purk Distributors, Inc., 176 F.Supp. 38, 41 (S.D.Cal
1959). '

The- iotot—tr—el {H-for-notiec—efn-henning—on
TRe-ProViIstoN—elause—h—for-¥
Laglion 4 1 < ars L lod A
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cases—in—the—intepest—of—minimising—adininishative—ex-

ponse. .
The provision in clause (&) for notifying creditors of a

deadline fixed pursuant to Rule 802(e)(5) is also naw. A
notice to all creditors of the fixing of a new dale for
filing claims when a surplus remains in the estate is nec-
essary if the opportunity to share therein afforded lale
filers by § 57 of the Act is to be meaningful and the dis-
tribution is to be fair. Sce In re Searles, 166 F.2d 475,
477-78 (2d Cir. 1948) (Frank, J., dissenting). Subdivision
(d) recognizes that nonfilers and late filers must get the
notice prescribed by clause ) of subdivision (a).

The hearing o e’'s account or_an application
for compensation*filed under Rule 219 is typically held at
the final meeting of creditors. Rule 204(c) excuses the
calling of a final creditors’ meeting when the net realiza-
tion for the estate does not exceed $250, and the excep-
tion to the notice requirements of clause (7) is correlated
with the dispensation respecting the final meeting.

Subdivision (b), authorizing a notice of the apparent
insufficiency of asscts for the payment of any dividend,
to be given in conjunction with the notice of the first
mecting of creditors, is correlated with Rule 302(e)}(1),
which provides for the issuance of an additional notice
to creditors if the possibility of a payment of a dividend
later materializes.

Subdivision (d). After the time for filing claims has cx-'

pired, creditors who have not filed their claims in accord-
ance with Rule 302 are not entitled to share in the estate
except as they may come within the special provisions of
Rule 302(e)(1)-(5). Subdivision (d) takes account of the
fact that eliminating notice to creditors who have no rec-
ognized stake in the estale muy permit economies in time
and expense. Reduction of the list of creditors to receive
notices under this subdivizinn is discretionary. This sub-
division does not of course apply to the notice of the first
meeting of creditors.

or reimbursement of
expenses
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Subdivision (e) recognizes that an agent authorized to
receive notices for a creditor may, without a court order, ¢
designate how notices to the creditor he represents
should be addressed. Such an agent includes an officer of
a corporation, an attorney at law, or an attorney in fact
s if the requisite authority has been given him. It sheuld
: be noted that Official Forms No. 13 and No. 14 do not in-

clude an authorization of the holder of a power of attor-
ney to receive notices for the creditor, but neither these
forms nor this rule carries any implication that such an
authorization may not be given in a power of attorney or
that a request for nolices to be addressed to both the
creditor and his duly authorized agent may not be filed.
Subdivision (f) is an adapiation of the proviso at the
end of § 58a. It enlarges the list of matters of which no-
tice may be given a creditors’ committee in lieu of notice
to the creditors to include hearings on approval of the
trustee’s or receiver’s account, on applications for com-
pensation, and on applications to abandon property. Such
notice may serve every practical purpose of a notice to
all the creditors and save delay and expense. In re
Schulte-United, Inc., 59 F.2d 553, 561 (8th Cir. 1932).
Subdivision (g) is a revision of § 58e of the Act. The
premise of the requirement that the district divector of [copies of
internal revenue receive ¥ nolices thatecreditors receive _
is that every bankrupt all
is at least potentxam a tax debtor of the United States.
Notice to the district director alerts him to the possibil-
ity that a tax debtor’'s estate is about to be liquidated
and that he may be discharged in bankruptcy. Where
other indebtedness to the Federal Government is indi-
cated in-the-sehedule, the United States district attorney
is notified in every case as the person in the best position
to see to it that the interests of the government are pro-
tected. In addition, the provision in the last sentence of §
== 58e requiring notice by mail to the head of any depart-
ment, agency, or instrumentality of the United States
through whose action the bankrupt became indebted to
the United States is carried into this subdivision of the
rule. This rule is not intended to preclude a local rule
from requiring a state or local tax authority to receive
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some or all of the notices creditors are entitled {o receive
under subdivisions (a), (b), and (c).

Subdivision (h) specifies two kinds of situations in
which notice by publication may be appropriate: (1)
when notice by mail is impracticable; and (2) when no-
tice by mail alone is less than adequate. Notice by mail
may be impracticable when, for example, the bankrupt
has disappeared or his records have been destroyed and
the names and addresses of his creditors are unavailable,
or when the number of creditors with nominal claims is
very large and the estate {o be distributed may be insuf-
ficient 1o defray the costs of issuing the notices. Supple-
mentation of notice by mail is indicated when the bauk-
rupt’'s records are incomplele o 1naccurate and it is
reasonable to believe that publication may reach some of
the creditors who would otherwise be missed. Rule 908
applies when the court directs rotice by publication
under this rule. Neither clause 2, ¢ gubdivision (a) nor
subdivision (g) of this rule is cour € . the publica-
tion of advertisement to the genera ¢ of a sale of

v

property of the estate at publi: “.l“‘; under Rule
606(b). See 3 Collier 500-01 (1964, 1A 4. 1165-67
(1967).

Subdivision (7). As noted in ccnneston with Rule 106,
the disclosure requiremen! ir subdivisior (i) of this rule
follows the practice establizhed in soma districts by local
rule. Inclusion in notices to ereditors of information as
to other names used by the bankrupt will assist them in
the preparation of their proofs of claim and in deciding
whether to file a complaint objecting to the bankrupt’s
discharge. JThe niailing of notices should not be post-

poned to awull a deiayed filing ol the statement of af-
fairs.

Disposition of provisions of § 58¢ of Act. The proviz
sions of § 58c of the Act, requiring notices to be given
by the referee unless otherwise ordered by the judge and
authorizing written waiver of any notice required by the
Act, have been omitted from the Rule as unnecessary.
The duty to give notice to the creditors under this rule
and under Rules 404 aund 408 is imposed on the court.

"This duty may be delezated 1o an assistant or an em-

T

While the other names
used by the bankrupt and
required to be disclosed
will ordinarily be -
included in the caption
pursuant to Rule 106,
there may be additfonal
names listed by the
bankrupt on his state-
ment of affairs when he %
did not file the petit- !
ion. :
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ployee in the clerk’s office as provided in Rule 506, Rule
907 authorizes the court to prescribe the mannar in ’
which any other notice is to be given under the rules,
These rules pose no obstacle to the court's giving notice
by mail deposited at the location of a national or re-
gional computer center on the basis of inforination sup-
plied the center by the court. Waiver of notice may be by
conduct as well &s in writing, and its effect may be ap-
propriately left to case law. See, e.g., Connelly v.
Hancock, Dorr, Ryan & Shove, 195 F.2d 864, 868-69 (2d

- Cir. 1952); In re Purrier, 73 F.Supp. 418, 420
(W.D.Wash. 1917).

Rule 204. Meetings of Creditors

(a) First Meeting.

(1) Date and Place. The first meeting of
creditors shall be held not less than 10 nor
more than 30 days after the adjudication,
but if there is an appeal frony o a motion to [,
vacate, the adjudicationlor if there is a mo- — FYCp———
tion to dismiss the case, the court mayfpest—] d ateyfor";{}ﬁha
pore—the mceting. The meeting may be held
at a regular place for holding court or at
any other place within the distriet more con-
venient for the parties in interest.

(2) Agendo. The bankruptey judge shall
preside over the transaction of all business
at the first meeting of creditors, including
the examination of the bankrupt. He shall,
when necessary, determine which claims are
entitled to vote at the meeting and shall con-
duct the election of a trustee and, if one is
held, the election of a4 creditors’ committee.

(b) Special Meetings. The court may call a
special meeting of creditors on application or
on its own initiative.
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See also Rule 501(b).
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23 (¢) Final Mecting. The court shall order a
24 final mecting of creditors in every casc in
25 which the net proceeds realized exceed $250
26 and shzll mail a summary of the trustee’s
27 final account to the creditors with the notice
28 of the meeting, together with a statement of
29 the amount of the claims allowed. The trustee
30 shall attend the final meeting and shall, if
31 requested, report on the administration of
32 the estate.

Apvisory COMMITTEE'S NOTE

This rule is derived essentially from § 55 of the Act.

Subdivision (a). Paragraph (1) follows § 55a closely in
establishing limits on the time and place for the first
meeting of creditors, The Judicial Conference designates
regular places for holding court under § 37b(1) of the

- ActYThe filing of an appeal from an adjudication or of a

delay

motion to vacate an adjudication or to dismiss a case is

likely to cause the court to pestpene the first meeting,
but as is made clear in the first sentence of the rule, this
is a matter properly lying within the discretion of the
court. The last sentence of § 55a of the Act requiring the
court to set a date “as soon as may be thereafter” if the
first meeling by some “mischance” is not held within the
statutory time limits is omitted as unnecessary.

Paragraph (2) is an adaptation of § 55b of the Act.
The baukruptey judge will have occasion to allow or dis-
allow a claim at the first meeting of cre.itors or..y when
there has been an objection or a creditor has filed a
proof of claim insufficient on its face. See Rules 207(a)
and 306(b). Ordinarily allowance of a claim at the first
meeting will be made only for the purpose of enabling
the creditor to vote. The bankruptey judge will also de-
termine any issues arising under Rule 208 at the first
meeting of ereditors.

Subdicision (b) is derived from § 55d of the Act but
vests discretion in the court as to when or whether a
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special meeting of ereditors shall ba calledJThe rule docs
not retain the requirement of § 5%¢ that creditors at
each meeting take pertinent and nceessary steps {o pro-
mote the best interests of the estate and the enforcement
of the Acl. The trustee is charged with the duty of tuk-
ing whatever steps are pertinent and neccessary for these
purposes. See 2 Collier § 47.02 (1964), Whilz the trustee
should give heed to the wishes of creditors, the responsi-
bility for decision rests on him. Id. ¢ 47.03. If he de-
faults in the performance of any specific duty, “the court
may upon application direct him in his duty or, if he be
recaleitrant, remove him for disobedience, or permit a
creditor to act in his name.” Reuping Leather Co. v. It
Greene Nat. Banl, 102 I'.2d 372, 373 (3d Cir. 1939). G£
General-Order-85-

Subdivision (c) is derived from § 47a(14) and § 55e of
the Act and General Order 12(4), but a final meeling may
be dispensed with under the rule even when there are as-
sets in the estate if the net proceceds realized on liquida-
tion of the estate do not exceed $250. The net realization
is requircd to be determined under the schedule of addi-
tional fees chargeable in asset and nominal asset cases

which has been promulgated by the Judicial Conference -

pursuant to § 37h of the Act. The reduction in the num-
ber of final meetings permitted by this rule should result
in substantial savings of t4me and expense {o referees’
offices and facilitate earlier closing of cases,

Rule 205. Examination

{a) Examination on Application. Upon
application of any party in interest, the
court may order the examination of any per-
son. The application shall be in writing un-
less made during a hearing or examination
or unless local rules otherwise provide.

(b) Examivation of Bankyupt at First
Meeting. At the firct mecting of creditors,
the court shall publicly examine the bank-

W 00T UT W DD
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Cf. General Order 25.
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rupt or cause him to be examined and may
permit any party in interest to examine the
bankrupt.

(c) Bankruptcy Judge to Preside. The
bankruptey judge shall preside at any exam-
ination under subdivision <a3-ex (b) of this
rule. »

(d) Scope of Examination. The examina-
tion u-.der subdivisions (a) and (b) of this
rule may relate only to the acts, conduct, or
property of the bankrupt, or to any matter
which may affect the administration of the
bankrupt’s estate, or to his right to dis-
charge.

(e) Compelling Attendance for Examina-
tion and Production of Documentary Evi-
dence. The attendance of any person for
examination and the production of documen-

28
in accordance with the | 929
provisions_of Rule 916 30

tary evidence may be compelled*by the use of

a subpoena -as—previded—mRule—916 for a

hearing or trial.

By

(f) Place of Examination of Bankrupt. ————

Notwithstanding—Rute—916;* the court may

for cause shown and upon such terms as it

31

32

—— 33
order\ 34

ettt

35
36
37
38
39
40
41
42
43
44

i
Wm: -t

Without issuing a
subpoena,

may impose*authorize the bankrupt to be ex- ——

amined under subdivision (a)*at any place it
designates, whether within or without the
district wherein the case is pending.

(9) Mileage. A person other than a bank-
rupt shall not be required to attend as a wit-
ness before a bankruptey judge unless his
lawful mileage and fee for one day’s attend-
ance shall be first tendered to him. If the
bankrupt resides over 100 miles from the
place of examination when he is required to
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appear for an examination under subdivi-
sion (a) of this rule, he shall be tendered
mileage allowed by law to a witness for any
distance over 100 miles from his residence at

g

the date of bankrupteyy &

Apvisory COMMITTEE'S NOTE

Subdivision (a) of this rule is an adaplation of the first
“sentence of § 21a of the Act. No change in {he persons
who can apply for the examination or who can be exam-
ined under this subdivision of the Act is intended. Sce
generally 2 Collier €€ 21.06, 21,08, 21.09 (1964). The secc-
ond sentence clarifies the manner of making application
for an examination. The rule omits the provision in §
21a requiring a person to appear before the judge of any
state court for examination. The pro -ision appears to be
unnecessary and to have been little used. The possible
need for an examination hefcre a nearby state court
judge when the witness resides in the district but more
than 100 miles from the place of examination is svg-
gested in 2 Collier 332 (1964), but this need does not
arise under the rule by virtue of the supersession of the
special territoriai limitation on holding examinations
cor.tained in the proviso of § 41a of the Act. See the
conaaerts infra regarding subdivisions (e) and (g) of the

rule.

ubdivi-ions (b) and (c) ale devived fvom § 55b of the

Subdivision ;d) combines nrovicions in §$ 7a(10) and
21a of the Act for the parpose of defining the scope of
any examination under the rule. The references in §
7~(10) to “the conducting of his [i.c., the bankrupt's]
business, the cause of his bankruptey, his dealings with

Ml |
or his residenceée at the
time he is réquired to
appear for such =xaminatio
whichever is the lesser.
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his creditors and other persons, and whereabouts of his
wroperly” as appropriate subjects of inguiry of ihe .
bankrupt are omitted from the rule because embraced by
the broad definition of tue scope of examination derived
from the merger of other language in § Ta(10) with the
definition in § 21a. It hxs indeed been held that the scope
of examination under the lutter provision is not less .
broad in scope than that permitled by the more claborate :
definition in § 7a(10). Freeman v. Scligson, 405 F.2d
1326, 1333 (D.C.Cir. 1968); Chereton v. United States,
286 17.2d 409, 413 (6th Cir.), cert.denied, 366 11.S, 924
(1961); Uliner v. Unitcd States, 219 Fed. 641, Gii (6th
Cir. 1915); Im re Imsull Utility Incestnents, Ine., 27
F.Supp. 887, £90 (S.D.N.Y, 1934), The provisos of § 2]a
relating to examination of the bankrupt’s spouse are not
included in the rule since (1) no special provision negat-
ing a spousal privilege is necessary (sce Advisory Com-
mittee’'s Notes accompanying Rules 501 and 505 of the
proposed Federal Rules of Evidence), and (2) no spe-
cial limitation on spousal testimony in bankruptcy cases
is warranted. Cf. McCormick, Evidence, 179-80 (1951);
Hutchins & Slesinger, Some Observations on the Lew of
Evidence: Family Relations, 13 Minn.L.Rev. 675 (1929).

for an Subdicision (c) clavifies the mode of compelling attend-

examination l ance of a witness or partsdand for the production of evi-

S e g s 373

e

|
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dence for—ai—eraminntion undss this rule. The subdivi-
sion is substantiaily declaratcery of the practice that has
developed under § 21a of the Act. See 2 Collier € 21.20
(1964). The special limitation of the proviso of § 41a of
the Act that protects a perron other than the bankrupt
from being required to altend a5 a witness before a rvef-
¢ eree at a place over 100 miles from his residence even
- though within the same district is not retained in the
rules. The governing limits for such a person are those
prescribed by Rule 45(e)(1) of the Federal Rules of Civil
Procedure, made applicable to examinations under this

rule by subdivision (e) and Rule 916, .
Subdivision (f) is derived from the zecond proviso of §
7a(10) of the A(&,,‘There are no territoria? limits on the
[ service of an order on the bankrupt. See, e, In re

and is not a limitation on subdivision (e). Any person, including the bankrupt, served
with 2 subpoena within the range of 2 subpoena must attend for examination pursuant
to subdivision (e). Subdivision (f) applies only to the bankrupt.

—~e
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Totem Lodge & Country Club, Inc., 134 F.Supp. 158
(S.D.N.Y. 1955).

Subdivision (g) is a revision of the first proviso of §
7a(10) and the proviso of § 41a of the Act. The lawful
mileage and fee for attendance at a United States court
as a witness are prescribed by 28 U.S.C. § 1821,

Definition of bankrupt. The word “bankrupt” as used
in this rule includes the persons specified in the defini-
tion in Rule 901(6).

Rule 206. Apprehension and Removal of
Bankrupt to Compel Attendance for
Examination

(a) Order to Compel Attendance for Ex-
amination. Upon a verified application of
any party in interest alleging (1) that the
examination of the bankrupt is necessary for
the proper administration ol the estate and
that there is reasonable cause to believe that
the bankrupt is about to leave his residence
or his principal place of business to avoid ex-
amination, or (2) that he has evaded service
of a subpoena or of an order to attend for
examination, or (3) that he has willfully dis-
obeyed a subpoena or order to attend for ex-
amination, duly served upon him, the court
may issue to the marshal, or some other
officer authorized by law, an order directing
him to bring the bankrupt forthwith before
the court. If after hearing the court finds the
allegations to be true, the court shall there-
upon examine the bankrupt or cause him to be
examined as soon as possible, but, in any
event, the examination shall be commenced
within 10 days after he was taken into cus-
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tody. If it is necessary, the court shall fix
conditions for further examination and for
the bankrupt’s obedience to all orders made
in reference thereto.

(b) Removal. Whenever a: order to
bring the bankrupt before ti:e court is issued
under this rule and he is found in a district
other than that of the covit issuing the
order, he may be taken into -ustody under
such order and removed in accordance with
the following rules:

(1) If taken at a place less than 100 miles
from the place of issue of the order, the
bankrupt shail be brought forthwith before
the court that is=ued the order.

(2) If taiz=n <t a place 100 miles or more
from the place of issue of the order, the
bankrupt shall be brought without unneces-

sary delay before the nearest ba-n-}m

judge. If, after hearing, the banlruptey

judge finds that an order has 1ssued under
this rule and that the person in custody is
ihe bankrupt, or if the person in custody

magistrate,
bankruptcy,

referee in
or district

—

magistrate,
district

referee, or

—

magistrate,
district

waives a hearing, the-banlatptey judge shall
issue an order of removal and the person in
custody shall be released on conditions assur-
ing his prompt appearance before the court
which issued the order to compel his attend-
ance. ’

(c) Conditions of Release. In determining
what conditions will reasonably assure at-
tendance or obedience under subdivision (a)
of this rule or appearance under subdivision
(b) of this rule, the court shail be governed

referee, or
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57 by the provisions and policies of Title 18,
68 U.S.C., § 3146(a) and (b).

Anvisory COMMITTEE'S NOTE

This rule is an elaboration of § 10 of the Act. Subdivi-
sion (a) is closely patterned on the corresponding subdi-
vision of the statutory section, but the rule requires the
bankrupt to be examined as soon as possible if allega-
tions of the applicant for compulsory examination under

- this rule are found to be true after a hearing. Subdivi-
sion (b) is also derived from the corresponding subdivi-
sion of § 10 of the Act but includes in paragraphs (1)
and (2) provisions adapted from subdivisions (a) and (b)
of Rule 40 of the Federal Rules of Criminal Procedure,
which governs the handling of a person arrested ifi one
district on a warrant issued in another. Subdivision (c)
incorporates by reference the features of subdivisions (a)
and (b) of 18 U.S.C. § 3146, which prescribe standards,
prucedures and factors to be considered in determining
conditions of release of accused persons in noncapital
cases prior to trial. The word “bankrupt” as used in this
rule includes the persons named in Rule 901(6).

An order issued under this rule need not be under seal
o= signed by the clerk of the district court. In re Markel,
165 F.Supp. 926 (E.D.Mich. 1961), holding warrants is-
sueu by a referee in bankruptey for the Eastern District
of Michigan for the arrest of bankrupts in California to
ve invalid for noncompliance with General Order 3,
would not be authoritative after repeal of the general
order and adoption of this rule.

Rule 207. Voting at Creditors’ Mectings

(a) Right to Vate; Temporary Allowance
for Voting Purposes. Except ‘as hereinafter
provided, a creditor is entitled to vote at a
meeting if he has filed a proof of claim at or
before the meeting, unless objection is made

Tk CO DD p
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or unless the proof of claim is insuflicient on
its face. Notwithstanding ohjection to the
amount or allowahility of a claim for the
purpose of voting, the court may temporar-
ily allow it for that purpose in such amount
as to the court secms proper.

(b) Majority Vote; Creditors with Claims
of $100 or Less. The trustee and the credi-
tors’ committee, if any, shall be elected by a
majority vote in number and amount of
claims of all ¢reditors who are present and
voting in person or by proxy. A claim of
$100 or less shall be included in computing
the amount, but the holder of such a claim
shall not be counted in computing the num-
ber of creditors voting.

(ci Creditors with Secured or Priority
Claims. A creditor holding a claim which is
secured or has priority shall be entitled to
vote such claim only to the extent the claim
exceeds the value of his security or the
amount of his priority.

(d) Creditors Excluded from Voting. The
following creditors shali not be entitled to
vote: a relative or affiliate of the bankrupi;
a director or trustee or a stockholder, mem-
ber, or ofticer of the bankrupt corporation: a
general partner, limited partner, or person
in control of the bankrupt partnership; or a
person having an intcrest materially adverse
to the estate.

ADvizory CoMurirae's Nortg

This ruae drings Cpether provisions in §8 $4a, 56, and
570 of th- Ad Fuline with viling aud makes some
chunges.
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Subdivision («¢) accords any creditor who has filed a
proof of claim not insufficient on its face a right to vote
unless an objector overcomes the presumptive correct-
ness attaching to the proof of elaim under Rule 301(b).
Cf. In re Lenrick Sales, Ine., 369 .24 439, 44213 (3d
Cir.), cert. denied, 389 U.S. 822 (1967). The second sen-
tence of subdivision (a) is adapted from, but goes beyond,
§ 57e of the Act, It recognizes the necessily for prompt
disposition of objections to claims for the purpose of vot-
ing and vests discretion in the court to make a temporary
allowance for that purpose without determining the
amount or allowability of the claim for the purposec of
distri‘hution.

Subdivision (b) combines subdivisions a and ¢ of § 56
of the Act but takes inflation into account by doubling
the amount of the minimum claim to be counted in com-
puting the majority in number of the creditors voting at
a creditors’ meeting. Creditors holding claims of $50 or
less were first excluded from the numerical count of the
majorily by the Chandler Act in 1938 in order to restrict
the power that could be exerted in creditors’ meetings by
those who had been able to acquire proxies from a large
number of creditors with small claims. H.R.Rep. No.
1409, 75th Cong., 1si sess. 14 (1937). The increase in the
minimum is in furtherance of the policy of the rules to
protect bankruptey administration against domination
by those whe solicit proxies for the ulterior purpose of
controlling and participating in the administration.

Subdivision (c) is a revision of the wording of § 56b of
the Act without change in the meaning,

Subdivision (d) is an adaptation of language in § 44
excluding certain classes of persons from participating
in the election of a trustee. The rule adds to the list of
excluded persons, partners and persons in control of
bankrupt partnerships and persons in general who have
interests materially adverse to the estate.

Rule 208. Solicitation and Voting of Proxies

1 (a) Definitions.
2 (l)fA proxy includes a power of attorney,
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proof of claim, or other writing authorizing

any person who does not then own a claim Lo

vote the claim or otherwise act as the owner’s ’

attorney in faet in connection with the ad- &
ministration of an estate in bankruptcy.

of Proxy.

(2)! The solicitation of a proxy is any com-
munication, other than one from an attorney
to a regular client who owns a claim or from
an attorney to the owner of a claim who has
requested the attorney to represent him, by
which a creditor is asked, directly or indi-
rectly, to give a proxy after or in contempla-
tion of the filing of a petition by or against
the bankrupt. :

(b)y Authorized Solicitation. ' . -

(1) A proxy may be solicited only by (A)

a creditor owning a provable claim against

the estate on the date of the filing of the pe-

tition; (B) a committee elected under Rule

214; (C) a committee of creditors elebted by !

a majority in number and amount of claims L8elected
of creditors whose elaims are not contj ngenty
unliquidated, es—Hspwted, -who are not dis- %
qualified from voting under Rule 207(c) and

or represented |

(d), and who were presenttat a meeting of
which all creditors having claims of over

had at least 5 days’ notice in writing
and of which meeting written minutes were
kept and are available reporting the narmes

$500, or the 100 creditors
aving the largest claims,

i
or representedi

32

of the creditors present¥and voting and the
amounts of their claims; or (D) a bona fide
nonprofit-trade or credit association, but such
association may solicit_only creditors who
were its members¥in good standing and had

| or subscribers
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provable claims on the date of the filing of
the petition.

(2) A proxy may be solicited only in writ-
ing.

(¢) Solicitation Not Authorized. This rule
shall not be construed to permit solicitation
(1) in any interest other than that of general
creditors; (2) by or on behalf of any person
who has taken charge of property of the
bankrupt as a receiver or trustee or an as-
signee for the benefit of creditors; (3) by or
on behalf of any person disqualified from
voting under Rule 207(c) and (d); (4) by or
on behalf of an attorney at law; or (5) by or
on behalf of a transferee of a claim for
collection only.

(d) Data Required from Holders of Multi-

any timel
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ple Proxies. At'least-3-days before the voting
commences at any meeting of creditors held
under Rule 204, or at such other time as the
court may direct, a holder of 2 or more prox-
ies must file with the court a verified list of
the proxies to be voted and a verified state-
ment of the pertinent facts and circum-
stances in connection with the execution and
delivery of the proxies, including with re-
spect to each of the proxies that was solic-

whether]
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ited ¥by the proxyholder or by any other per-
son, the following:

(1) a copy of the solicitation;

(2) identification of the solicitor, the
forwarder, if he is neither the soiicitor nor
the owner of the claim, and the proxyholder,
including their connections with the bank-
rupt and with each other, and if the solici-

&
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tor, forwarder, or proxyholder is an associa-
tion, a statement that the creditors whose
claims have been solicited and the creditors
whose claims are to be voted were members
in good standing and had provable claims on
the date of the filing of the petition, or if the
solicitor, forwarder, or proxyholder is a com-
mittee of creditors, the date and place the
committee was organized, a statement that
the committee was organized in accordance
with clause (B) or (C) of paragraph (b)(1) of
this rule, the members of the committee, the
amounts of their claims, when the claims
were acquired, the amounts paid therefor,
and the extent to which the claims of the
committee members are secured or entitled
to priority;

(3) a statement that no consideration has
been paid or promised by the proxyholder
for the proxy;

(4) a statement as to whether there is
any agreement, and, if so, the particulars
thereof, between the proxyholder and any
other person for the payment of any consid-
eration in connection with voting the proxy,
or for the sharing of compensation with any
person other than a law partner which may
be allowed the trustee or any person for
services rendered in the case, or for the em-
ployment of any person as attorney, account-
ant, appraiser, auctioneer, or other employee
for the estate;

(5) if the proxy was solicited by a person
other than the proxyholder, a statement
signed and verified by the solicitor that no
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consideration has been paid or promised by
himi for the proxy, and a statement signed
and verified by him as to whether there is
any agreement, and, if so, the particvlars
thereof, between the solicitor and any other
person for the payment of any consideration
in connection with voting the proxy, or for
the sharing of compensation with any person
other than a law partner which may be al-
lowed the trustee or any person for services
rendered in the case, or for the employment
of any person as attorney, accountant, ap-
praiser, auctioneer, or other employee for
the estate;

(6) if the proxy was forwarded to the
holder by a person who is neither a solicitor
of the proxy nor the owner of the claim, a
statement signed and verified by the for-
warder that no consideration has been paid
or promised by him for the proxy, and a
staterent signed and verified by him as to
whether there is any agreement between the
forwarder and any other person for the pay-
ment of any consideration in connection with
the voting of the proxy, or for the sharing of
compensation with any person other than a
law partner which may be allowed the
trustee or any person for services rendered
in the case, or for the employment of any
person as attorney, accountant, appraiser,
auctioneer, or other employee for the estate;
and

(7) if the solicitor, forwarder, or proxy-
holder is a committee, a statement signed
and verified by each member as to the

- . S 3o o
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142 amount and source of any consideration paid
143 or {o be paid to such member in connectirn ,
144 with the case other than by way of dividend

Restrictions 145 cn his claim. )

T tation. 146  {0) L'nforcement ofyferter The court on its '
147 own initiative or on applicationgof any partly
148 in interest may determine whether there has
149 been a failure to comply with the provisions
150 of this rule or any other impropriety in
151 ecouncetion with the solicitation or voting of
152 a proxy. After such hearing as may be ap-
153 propriate, the court may reject any proxy
154 {or cause, vacate any order entered in conse-
155 quence of the voting of any proxy which
156 should Lave been rcjected, or take any other
157 or further appropriate action.

or motion

ADVISORY COMMITTEE'S NOTE ] -

This rule is a comprehensive regulation of solicitation
and voting of proxies in bankruptey cases. Heretofore
regulation has Leen a motter of patchwork: General
Order 3% is g navrow prosevipiion of the solicitation of a
proof of claim, power of allorney, or other kind of proxy -
by a receiver or his attorney. Chapter X (in §§ 209-13) )
and § 77(p) of the Act contain provisions dealing with
the solicitation and exercise of proxies .’ml,\' in reorgani-
zation procecdings. A bLody of judiciul precedents has
evolved which sustaing the rejection of proxies bhecause
of impropriety in conuection with their solicitution. Ii-
nally, a number of cowrts of bankruptey have adopted
feeal rules regulating solicitation and voting of proxies.
* The rule here proposed includes features drawn from
all these sources. Most suggestive have been the local
bankruntey rules dealing v-ith solicitition in effect in the
Northern Districts of lnois (Barkre, Ruale 10) and Ohio
(Bankr. Rule . and in the Saoutbern and Easlern Dis-
tricts of New Yok (Bankr, Rule 13,

ohliE.
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Subidivision (a). The definition of proxy in the first
paragraph of the rale is in large part a rephrasing of
General Order 39. The definition of solicitation in the
succeeding paragraph follows closely the definition found
in Rule 4(g)(1) of the Bankruptcy Rules for the Northern
District of Ohio.

Creditor confrol 1s a basic feature of the Bankruptey
Act. Creditor paiticipation in administration is facili-
tated by the definition of “creditor” in the Act (§ 1(11))
to include the duly authorized ageni, attorney, or proxy
of the owner of u provable claim. Creditor democracy is
perverted and the congressional objective frustrated,
however, if control of administration falls into the hands
of persons whose principal interest is not in what the es-
tate can be made to vield to the unsecured creditors but
in what it can yicld to those involved in its administra-
tion or in other ulterior objectives.

Subdivision (b). The purpose of the rule is to protect
creditors against loss of control of administration of
their debtors’ estates in bankruptcy to holders of proxies
having interests that differ from those of the creditors.
The rule does not prohibit solicitation but restricts it to
those who were cveditors at the commencement of the
case or their freely and fairly selected representatives.
The special role accupied by credit and trade associations
in bankruptey administration is recognized in the last
clause of subdivision (b)(1). On the assumption that

or subscribers may have
affiliated with

members' may-have—joined an association in part for the
purpose of obtaining its services as a representative in
bankruptey proceedings, an established association is au-

thorized to solicit its own membersfwho were creditors

on the date of the filing of the petition. Although tihe as-,

, or its regular customers
or clients,

sociation may not solicit nonmembersfor proxies, it may [or nensubscribers

sponsor a meeting of creditors at which a committee en-
titled 12 solicit proxies mav be elected in accordance with

clause (B) or (C) of subdivision (b)(1). See Comment, |selected

51 Yale L.J. 253, 266-68 (1911).

Subdivision (¢). A creditor, creditors’ committee. or as-
socirtion may, however, have such a relation to the es-
tate or the case as te warrant rejection of any proxy so-
licited by such a person or group. Thus a person who is

. ‘*ﬁ/ﬁ?iﬁbﬁ&}é‘; —_— S n—
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forbidden by the Act fo vaole his own claim should ne
equally disabled to solicit proxics from crediteors. Solivi-
tavion by or on hehalf of the hankirupt has been uni-
formly condemmed, ¢ g.. In re While, 15 ¥, 24 871 (9th
Cir. 1926), as has salicitution on behalf of a preferred
ceeditor, Maller of Law, 13 AmB.R. 630 (S.D. 111, 1905).
The prohibition on solicilation by a receiver or his attor-
ney uade explicit by General Order 39 has beon collator-
ally supported by rulings rejecting proxies solicited by a
receiver in equity, in re Western States Bldg.-Loan
Ass’n, 54 F. 2d 415 (S$.D. Cal. 1931), and by an assignee
for the bencfil of creditors, Lines v, I'alsteff Brewing
Co., 282 ¥, 24 927 (th Cir. 1036).

Subdivision (¢) negates a readiug of the rule to aunthor-
ize solicilation by any person or group standing in any
of the relations described in the preceding paragraph. It
also disavows any dispensation to attorneys or to trans-
ferees of claims for collection. The rule does not under-
take to regulale communications between an attorney
and his regular client or between an attorney and a cred-
itor who has asked the a‘torney to represent him in a
proceeding under the Act, but any other communication
by an attorney or any other person or group requesting
a proxy from the owner of a claim constitutes a regn-
lated solicitation. Solicitation by an altorney of a proxy
from a creditor who was not a client prior to the solici-
tation is not objcctionabie mevely as unethieal conduct,
as recognized by such ecascs as In re Darland, 184 F.
Supp. 760 (S.D. lowa 1960); more importantly the prac-
tice carries a substantial risk that administration will
fall into the hands of those whose interest is in the
vields of administration to the administrators rather
than to the rightful heneficiaries. The same risk atlaches
to solicitalion by the holder of a ¢laim for collection only.

Subdivision (d). The regulation of solicitation and vot-
ing of proxies is to be effectuated by the rule principally
through the imposition of requirements of disclosure on
the holders of 2 or more proxies. The disclosures must be
made to the court sé-dape—2-dass hefarc the mecting at
which the proxies are to be vated to aTord the court an
opportunity to examin: {he circumstarees accomyponying
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the acquisition of the proxies in advance of any exercise
of the proxies. In the light of its examination the courl
may permit the proxies that eomply with the rule to he
voled and ~oject those that do not unless the holders can
effect or establish compliance in such manner as the
court shall prescribe. The holders of single proxics are
excused from the disclesure requirements hecause of the
insubstantiality of the risk that such proxies have been
solicited, or wilt be soted, in au interest other than that
of reneral ereditors.

Every holder of 2 or more proxies must inelude in his
submissjon to court w verified staztement thal no consid-
eration has been puid or premized for the proxy, cither
by the proxy-holder or the solicitor or any forwarder of
the proxy. Any payment or promise of consideration for
a proxy would be conclusive evidence of a purpose to ac-
quire control of the administration of an estate for an
ulterior purpose. The helder of muliiple proxies must

also include in his submission a verified disavewalef any
agreement by himself, the solicitor; or any forwarder of
the proxy for the employment of any per=on in the ad-
ministration of an estate or for the sharing of any com-
pensation allowed in connection with thoe administration
of the eatate. The provici ns requiring these statements
implement the policy of {he Act expressed in § 62¢ as
well as the policy of this rule to deter the acquisition of
proxies for the purpose of obiaining a share in the out-
lays for administration. Finally the facts as to any coen-
sideration moving or promised to any member of a com-
mittee which funclions as a solicilor, forwmder, or
proxyholder must be disclosed by the proxyholder. Such
information would be of significance to the court in evui-
uating the purnose of the commitiee in obtaining, trans-
mitting, or voting proxies.

Subdirision (¢j bas counterparts in the I ~al rules re-
ferred to earlier in this Nate. Courts have  on accorded
a wide range of dizcretion in the nendling of disputes in-
volving proxies. Thuz the 1cfeiee has bean allowed to 1o-
ject proxies and to proceed fortirvith to Lold a sebedilnd
election at the same meeting. Eoo [ e Portaye Whale-
snlr Co., 185 F. 2d 039 (Tth Civ. 1050); I re MeGili, 106

AP AT NS Rl WAr S W e

staremeﬁf as to
wihether there is
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Fed. 57 (6th Cir. 1901); It re Deena Woolen Mills, Ine.,
114 F. Supp. 260, 273 (D. Me. 1953); In re Finlay, 3
Am.B.R. 738 (S.D.N.Y. 1900). The bankruptcy judge
may, of course, postpone an election to permit a determi-
nation of issues presented by a dispute as to proxies and
to afford those creditors whose proxies are rejected an
opportunity to give new proxies or to attend an ad-
journed meeting to vote their own claims. Cf. In re Len-
rick Sales, Inc., 369 F.2d 439, 44243 (3d Cir.), cert.
denied, 389 U.S. 822 (1967); In re Construction Supply
Corp., 221 F.Supp. 124, 128 (E.D.Va. 1963). This rule is
not intended to restrict the scope of the court’s discre-
tion in the handling of disputes as to proxies.

Rule 209. Selection of Trustee

(a) Election at First Mceting. The credi-
tors of a bankrupt entitled to vote under
Rules 207 and 208 shall elect a trustee at the
first meeting, subject to approval by the
court and to the provisions of this rule.

(b) Appointment by the Court. Except as
provided in Rule 211, the court shall ap-
point a trustee if (1) the creditors do not
elect a trustee; (2) the trustee elected fails to
10 qualify; (3) a vacancy occurs in the office of
11 trustee; or (4) a trustee is needed in a re-
12 opened case. If an elected trustee is disap-
13 proved by the court for ineligibility or other
14 good cause, the court may appoint a trusiee.
15 (c) Notice to Trustee of His Election or
16 Appointment; Qualification. The court shall
17 immediately notify the trustee of his election
18 or appointment. The court shall also inform

O 00 -3 U WD

as to how he may qualify,
including

I9 him ef'the penal sum of his bond¥and of the
20 time fixed for the filing of a complaint ob-
21 jeeting to the bankrupt’s discharge, and

lif required,
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22 shall require bhim forthwith te notify the
23 court of his acceptance or rejecticn of the

24 office, A Lrustee shall qualifypbydilinza-bond

25 dn-aecordaneewdth- Rule 212

26 (d) Eligibility. A trustee shall have no in-
27 terest adverse to the estate and shall be com-
23 pelent to perform the duties of his office. If
29 an individual, e shall have 2 residence or
30 office in the state in which the case is pend-
31 ing or in any adjacent stute, and, if a corpo-
32 ration, it shall be authorized by its churter
33 or by law to act as trustee and have an office
34 inthestate in which the case is pending.

Apviconv COMMITTEE'S NOTE

Subdivisions () and (b). Subdivision (a) and the first
sentence of subdivision (b) of this rule are derived from
§§ 2a(17) and 44a of the Act. The option to elect 3 trust-
ees of an estate authorized by § 44a is little used and
is eiiminated as unnecessars, The provision of § 44a for
the appointment by the cowrt of the trustee of a bank-
rupt face-amount certiiicate company, added to § 44a by
the Investiment Company Act of 1940, has likewise not
been carried into the rule. it has not been applied in any
reported case and appears to have had a transitionas
purpose. The second sentence of subdivision (b) cluifies
the authority of the court to appomnt a trustee whenever
the creditors’ choice of trustee is disapproved by the
court, and follows the law as declared in In re Elowse
Curtis, Inc., 388 ¥.24 116, 418-20 (2d Cir, 1967); 2 Col-
lier € 4111 (1962). Bul ef. 2 Rewingtlon, Dankruptcy
562-63 (Henderson ¢d 1956). The court’s discretion to
disapprove a truzlee clected by the creditors iz cireums-
seiibed, howevor, by the congidoration that it must Le
based on a substantl 0 teazon ap,waring in the record.
See genevally 2 Coliler ¢f 4o 1011 (1062); Mac-
Lackian, Bealouptey o @6 71650, 2 Bominaton, Sanl-
puptey $31092-11075 (Tiendev~op ed 1956).

as prowvii
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Sulidivisions (¢} and (d;. Subdivision te) is derived
wrom General Orvder 16, and subdivision (d) iz a revizion
of § 45 of the Act. The requirement of the firsl centence
of subdivision (d) that the trusice have no interest ad-
verse to the estate has been cstablished by case law.
MacLachlan, supra. Although § 45 of the Act has im-
posed a requirement of competence only in respeci to an
individual 1eceiver or trustee, a corporation is neither to
he excused from sueir a requirement nor to be conclu-
sively presumed L9 he compatent. See M cLachlan, supru,
The 1cquirement respecting a residence or office location
for an individual tiustec has been relaxed by the rule.
The requirement of § 45(1) of the Act that an individual
trustee be a resideni or have an office in the judicial dis-
trict within which he is appointed is unnecessarily re-
strictive in light of the development of metropolitan and
suburban communities that cross distriet and state
boundaries. This development does not appear to war-
rant a comparable relaxation respecting corporate trust-
ees, however. Rule 213 continues the policy of the Act
of June 7, 1931, 48 Stat. 923, against undue concentra-
tion of appointments of trustees, and Rule 505 contains
safeguards against ne;otism undue influence, and conflict
of interest in such appontinents. Rule 503 incorporates
the disqualification, Ly § 20b(2) of the Act, of a referee
to act as trustee in any case.

Eligibility of reeeiver. The requirements of § 45 of the
Act pertaining to reccivers are picserved as provided iv
Rule 201¢f).

Rule 210. Trustees for Estates When Joint
Administration Ordered

fa) Election of Single Trusiie for Estates
Being Jointly Administered. If the court or-
ders a joint adiimistration of 2 or more es-
tates pursuant Lo Nule 117(b), it muy ap-
vrove electionn of a single trustee by the
ereditors of one or more of the hankrupts for
the estates beinn jointly administered has
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(d) Potential Conflicts of Intasest.
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_or more trustees for the estates being jointly
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+thetrusteeor-trusteessoappoimted.

{erestomthepartot thetrasteeso-eleeted.

(b) Right of Creditors to Elect Separate
Trustee. Notwithstanding entry of an order |
for joint administration pursuant to Ruie
117(h) the ereditors of any bankrupt may
elect a separate trustee for his estate as pro-
vided in Rule 209(3).

(c) Appointment of Trustees for Estates
Being Jointly Administered. If the creditors
do not elect & trustee under subdivision (a)

or (b) of this rule, the court may appoint one

admmlstpre

ham&g—mga-»d-ﬁm—t-ne—pmm

" () Trusice jor Partnerslip and Partiers’

27
28
29
30
31
32
33

Individual Estoies. Notwithstanding the -
foregoing provisions of this rule, the trustee
of a bankrupt partrnership shall also be the
trustee of the individual estatc of any gen-
eral partner ovderad pursuant to Rule
11%(k) to be administered jointly, unless the
court, for cause shown, either (1) permits
the creditors of z general partner to elect a
separate trustee or (2) appoints a separate
trustee for the individusal estate.

(#) Separate Accounts. The trustee or

trustees ol o-tates jointly adminis-
tered shall nevertheless keep separate ac-
counts of tie property and distribution of
each estate.

being




I'f after the election
or appointment of a
common trustee a
conflict of interest
materializes, the
court must take
special and
appropriate action to
deal with it.

- the risks of conflict of interest.;
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Abvisory CoMyiTTER'S NOTE

This rule recognizes that economical mnd expedilious
administration of 2 or more estates may be facilitated
not only by the selection of a single trustee for a part-
nership and its partners, as now authovized by ¥ 5¢ of
the Act, but by such selection whenever estates are being
Jointly administered pursuant to Rule 117, See In re In-
fernational O:l Co., 427 F.2a 186, 187 (2d Cir. 1970). The
premise of § 5¢ of the Act is that, notwithstanding the
potentiaiity of cenflicd between the intevests of the et e
tors of the partners and these of the ciedilors of the
partnership, the conflict is not sufliciently serious or fre-
quent in most cases to warrant the selection of separate
trustees for the firm and the several partners. Even be-
fore the proviso was added to § 5¢ of tha Act in 1938 to
permit the creditors of a general partner to elect their
separate trustee for his estate, it was held that the court
had discretion to permit such an election or to make a
separate appointment when a conflict of interest was
recognized. In r¢ Wood, 248 Fed, 246, 219-50 (6th Cir.),
cert.denied, 247 U.S. 512 (1918); 1 Collier € 5.18 (1962).
The rule retains in subdivision (4 the features of the

practice respecting the sclect'nn of a trustee that has
developed under § 5 of the Act, Sehdivisions (a) and (¢)
permit the court to authorize election of a single trustee
or to make a single app intment when jomt administra-
tion of estates of olher kinds of bankrupts is ordered,but
requires the court to muke a prelimmary evaluation of

T N e B e e i e e e £ e e < o

Subdivision (¢} is devived from 3 Oe of the Act and ex-
tends the duty of keeping a separate account for each es-
tate to trustecs in all cases of joint administration

Rule 211. Trustee Not Appointed in Certain

Cases
1 I{, after examination of the bhankrupt, the
2 court determine thut theve is no property in
3 the estate oth> than that which can be
4 claimed as exempt an:d thst no other cireums-

subdivision (d)
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stances indicate the nced for a trustee, and
if the creditors do not elect a trustee, the
court may order that no trustce be ap-
pointed. At any time thereafter, for cause
shown, a trustee may be appointed by the
court.

Apvisory COMMITIEE'S NOTL

This rule is a revision of General Order 15 {o spell oul
more fully the circumstances that may warrani proceed-
ing with the administration of an estate without a
trustee. The last sentence of General Order 15 is deleled
as unnecessary. See Kule 204.

S W o0 =01 U DD

—

11

Rule 212, Qualification by Trustice and
Receiver

(a) Qualifying Bond or Security. Except
as provided hereinafter, every trustee and
every receiver shall,~before entering upon
the performance of his official duties and
within 5 days after his election or appoint-
ment, qualify by filing a bond in favor of the
United States conditioned on the faithful
performance of his offi:ial duties or by giv-
ing such other security as may be approved
hy the court.

(b} Blanket Bond. The court may author-
ize a blanket bond in favor of the United
States conditioned on the faithful perform-
ance of official duties by a trustec or receiver
in more than one case or by more than one
trustee or veeeiver.

(¢) Bond FExcused n Certain Cases. The
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tne filing of k._. T8 3 . (1) by a trustee or
~thel court may excuseda—trustee-oi-receiver-from- receiver

" 19 fHne a bond ordgiving other securitywhen —
- 20 there appears to be an insufficient amount of L_ﬁ__
21 property in the estate to justify the require- -

&
o122 ment of a bond or security, orTwhon Shese ——]_(2) by a receiver
I 23 eeivesdwill not be a custodian of any prop- .

24 erty.

25 (d) Qualification by Filing Acceptance. A
26 trustee or receiver for whom a blanket bond
27 has been filed pursuant to subdivision (h¥or of this r“lle
28 who is excused from filing a bond or giving
29 security pursuant to subdivision (c)¥shall ]
30 qualify by filing his acceptance of his elec-

31 tion or appointment in lieu of the bond.

32  (e) Amount of Bond and Sufficiency of

33 Swrety. The court shall determine the

34 amount of the bond and the sufficiency of the

35 surety for-each bond filed under this rule.

36  (f) Filing of Bond; Proceeding on Bond.

37 Unless otherwise provided by local rule, a

38 bond given under this rule shall be filed with

39 the referee. A proceeding on the bond of a

40 trustee or receiver may be brought by any o
41 party in interest in the name of the United
42 States for the use of the person injured by
43 the breach of the condition. No proceeding
44 shall be brought on a trustee’s or receiver’s
45 bond more than 2 years after his discharge.
46 (9) Evidence of Qualification. A certified
47 copy of the order approving the bond or
48 other security given by a trustee or receiver .
49 under subdivision (a) or of his acceptance - ’ -
50 filed under subdivision (d) of this rule shall
51 constitute conclusive evidence of his appeint- Lo
52 mentand qualiication.

hereof
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ADVISORY COMMITTEE'S NOTE

Subdivision (a) of this rule is based on § 50b of the
Act but recognizes that security other than a bond may
be given by a trustee or receiver as a mode of qualifying
under the rule.

Subdivisions (b), (¢), and (d). Subdivision (b), which is
new, gives explicit authority for approval by the court of
a single bond to cover (1) a person who qualifies as trustee
{or receiver) in a number of cases, and (2) a number
of trustees (or receivers) each of whom qualifies in a dif-
Terent case. The cases need not be related in any way.
Substantial economies can be effected if a single bond
covering a number of different cases can be issued and
approved at one time. The interests of economy and ex-
peditious administration can also be served by eliminat-
ing pursuant to subdivision (c) the necessity for a bond
in no-asset cases and those in which the property in the
estate is so insubstantial in amount and value as to make
the bond a needless expense, When a blanket bond is filed
or the giving of a bond or other security is waived alto-
gether, the trustee or receiver qualifies under subdivision
(d) of the rule by filing an acceptance of the office.

Subdivision (e} vests general authority and responsibil-
ity in the court for determining the adequacy of the
bond and the sufliciency of the sureties thereon in leu of
the detailed provisions in subdivisions b, ¢, d, e, f, and g
of § 50 of the Act that deal with these matters.

Subdivision (f) is derived from § 50h and m: of the
Act. The sentence requiring the bond generally to be filed
with the referee, rather than the clerk of the court as
provided in § 50h, is consonant with the provision in
Eule 509(a) that after reference all papers shall be filed
with the referee. A bond filed under this rule should con-
form to Official Form No. 19. A proceeding on the bond
of a trustee or receiver is governed by the rules in Part
VII. See the Note accompanying Rule 701. See also Rule
925.

Subdivision (g) is a vevision of § 21e of the Act to pre-
scribe the evidentiary effect of a certified copy of an
order approving any security given by a trustee or re-
ceiver under this rule or, when a blanket bond has been
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authorized, of a certified copy of his acceptance. This
rule supplements the Federal Rules of Evidence, which
apply in bankruptey cases. See Rule 917, A certified copy
of the order approving the trustee’s bond may be re-
corded in accordance with Rule 602(a) and given the ef-
fect of constructive notice of the pendency of the bank-
ruptey case as provided in § 21g of the Act. The order of
approval should conform to Official Form No. 20.

Onitted provisions of § 50 of Act. The requirement of

a referce’s bond¥s 3 ) 2, and the numer-
ous references to the referee’s bond in § 50 of the Act
are no longer necessary. The provision for joint and sev-
eral bonds in § 50j of the Act has not been retained since
Jjoint receivers and joint trustees are not authorized in
the rules. The bond of a designated depository is dealt
with in Rule 512. The provision in § 50k of the Act stat-
ing the effect of a failure to file a bond is omitted from
the rules as unnecessary. -

Rule 213. Limitation on Appointment of
Receivers and Trustees

No standing recciver or trustee may be
appointed. Appointments of receivers and
trustees by the court shall be apportioned zo
that the aggregate compensation of any one
appointee shall not be excessive,

(AR VR R

ADVISORY COMMITTLE'S NoTE

This ruie is an elaboration of General Order 14. Its
prohibition on the appointment of “official” and “gen-
eral” trustees is revised to extend to “standing receivers
and trustees.” The latter term comprehends both official
and general trustecs and is a more familiar description
of such officers. The policy underlving e ceneral order
is as much opposed to standing receivers as to standing
trustees,

The rule also roflects the policy of the Act of June 7,
1931, 1R Stat. 923 11 U.8.C. ¥ 76a (1961), in requiring

has been abolished
(see Rule 502)-,
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an apportionment of appointments of receivers and trust-

ees to keep compensation of such appointees from be- _
coming excessive. The rule does not restrict the election

of trustees by creditors under Bankuuptay-Rule 209,

Rule 214. Creditors’ Committece

The creditors entitled to vote for a trustee
may, at the first meetinglor at any special
meeting called for that purpose, elect a com-
mittee of 3 or more creditors. The committee
may consuit with the trustee in connection

- with the administration of the estate, make
recommendations to the trustee respecting
the performance of his duties, and submit to
the court any question affecting the adminis-
tration of the estate.

of creditors

OO 00 =D U h 0D
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. ADVISORY COMMITTEE’S NOTE

This rule is derived from § 44b of the Act. The provi-
sion for election of the committee at a special meeting of
credifors is new, -

Rule 215. Employment of Attorneys and
Accountants

(a) Conditions of Employment of Attor-
neys and Accountants. No attorney or ac-
countant for the trustee or receiver shall be
employed except upon order of the court.
The order shall be made only upon applica-
tior of the trustee or receiver, stating the
specific facts showing the necessity for such
employment, the name of the attorney or ac-
countant, the reasons fer his selcetion, the
professional services he is to render, and to

O OO0 =T O DN
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the best of the applicant’s knowledge all of
the attorney’s or accountunt’s connections
with the bankrupt, the creditors, or any
other party in interest, and their respective

attorneys and seeewnts. If the attorney or Iaccountams
accountant represents or holds no interest O
adverse to the estate in the matters upon '

which he is to be engaged, and his employ-
ment is in the best interests of the cstate, the iint erest
court may authorize his employment. Not-

withstanding the foregoing sentence, the

court may authorize the employment of an

attorney or accountant who has been em-

ployed by the bankrupt when such employ-

ment is in the best interest of the estate. The

employment of any attorney or accountant

shall be only for the purposes specified in the

order, but the court may authorize a general

retainer of an attorney when necessity there-

for is shown. :
(b) Employment of Attorney or Account-

ant with Adverse Interest. If without dis- ‘

closure any attorney or aceountant employed .

by the trustee or receiver shall represent or |

hold, or shall have represented or held, any

interest adverse to the estate in any matter

upon which he is so employed, the court may

deny the allowance of any compensation to

such attorney or accountant, or the reim-

bursement of his expenses, or both, and may

also deny any allowance to the trustee or re-

ceiver if it shall appear that he failed to

make diligent inquiry into the connections of

such attorney or accountant.
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45  (c) Employment by a General Creditor.
46 An attorney or accountant shall not be dis-
47 qualified to actl as attorney or accountant for
48 the trustee or the receiver merely because of ,
49 his employment by a general creditor,&__—@ .
50  (d) Employment of Attorney or Account-
51 ant on Salary. A trustee or receiver anuthor-
52 ized to operate the business and manage the
53 property of the bankrupt may, without spe-
b4 cific authorization under subdivision (a) of
55 this rule, continue or engage any attorney or
56 accountant as a salaried employee if such
57 employment is necessary in the operation of
58 the business and management of the prop-
59 erty of the bankrupt.
60 (e) Employment of Trustee or Receiver as
61 Attorney or Accountant. The court may au- \,4_;.
62 thorize the trustee or receiver to act as an oA
63 attorney or accountant for the estate if such
64 authorization is in the best interest of the es-
65 tate.
66 (f) Services Rendered by Member or As- :
67 sociate ofAtiorney or Accountan If under - j
- 68 this rule, a law partnership or corporation is '__
69 employed as an attorney, or an accounting
70 partnership or corporation is employed as an
71 accountant, or if a named attorney or ac-
72 countant is employed on behalf of a profes-
73 sional partnership or corporation, any mem-
74 ber or regular associate of the firm may act
75 for the attorney or accountant so employed,
76 without further order of the court, and his
77 services may be compensated as services of
78 the attorney or accountant in accordance
79 with Rule 219.

Firm of
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ADVISORY COMMITTEE'S NOTE

Sutdivisions (a) and (b) of this rule are a revision of
General Order 44. Subdivision (c) is an adaptation of § P
44c of the Act. Subdivisions (d), (e), and (f) are new, The :
rule assimilates the employment of accountants and ot-
torneys in cases under the Act, The premise of this
change is that the same standards for determining disin-
terestedness, qualifications, and the need for professional
services should be applied with respect to accountants as
are now applicable to attorneys.

The rule recognizes that the holding as well as the rep-
resentation of an interest adverse to the estate may have
a disqualifying effect on an attorney or accountant and

' should therefore be disclosed to the court before his em-
) ployment is authorized. The sanction of disallowance for
nondisclosure of an adverse interest is also extended so
as to apply to the situation where an attorney or account-
ant, after his employment has been duly authorized
under this rule, represents or acquires an interest ad-
verse to the estate in a matter on which he is employed.

Subdivision (a). The verification heretofore required by
the first sentence of General Order 44 has Leen deleted in
accordance with the policy expressed in Rule 911. The
word “application” in the same sentence of the general
order is substituted for “petition” in recognition of the
statutory definition of petition in § 1(24) to mean a
document initiating proceeding under the Aect. A new .4
sentence in subdivision (a) authorizes re-employment of :
an attorney in certain cases, notwithstanding his prior
connection with the bankrupt, in order to permit the uti-
lization of special knowledge and experience which may
be of substantial benefit to the estate.

Subdivision (b) is an adaptation of the third sentence
of General Order 44, The word “estate” has been substi-
tuted in lieu of the reference in this sentence of the gen-
eral order to “the receiver, Lrustee, creditors or stock-
holders.” The interests of stockholders may not be <
identical to those of the receiver, trustee, or creditors, i
but insofar as the interests of the estate mey not em-
brace thuse of stockholders, the substitution of the less
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comprehensive tern is not objectionable. The representa-
tion or holding of an undiselosed interest in no way ad-
verse to the estute should afford the court no basis for
denying compensation to an attorney or accountant be-
cause tue mnterest is adverse to the stockholders. Indeed,
effeclive representation of a trustee or receiver by an at-
torncy seems likely 1o run counter to the interests of the
stockholders in a considerable number of cases, and such
representation shouid not be discouraged by these rules.

Sebdivision (c), like § 44c of the Acet, rests on the
prevuse that the interests of all general creditors of a
bankrupt are identical Thus an attorney who has pre-
viously represented a general creditor, or is representing
him in connection with the bankruptcy of his client’s
debtor, is not ordinarily subject to any conflict of inter-
est. The term “gencral creditor” is used in the same
sense here as in § 44c, wiz., a creditor without security
and without any priority under § 64 of the Act. Analysis
of H.R. 12889, 74th Cong., 2d Sess. 158 (1936). Of
course, if there is a question as to the validity or the
amount of a general creditor’s claim, his attorney would
Le subject to a disqualifying interest. See 2 Collier 1681
n.5 (1962).

Subdivision (d) is added to negative any inference that
this rule is intended to require a specific court authoriza-
tion of the employment of saleried attorneys or account-
ants when such employment is usual and necessary in
the operation of the bankrupt's business when continued
by order of the court. A general authorization to conduct
a bankrupt’s Lusiness implies the grant of authority to
hire employees reasonably required for such operation,
without specific prior approval of each employment by
the court. 3A Collier € 62.15 (19¢1); 6A id. § 8.14[1)
(1965); 8 id. € 6.35 (1963). A court may nevertheless par-
ticularize in an order approving the continued operation
of a bankrupt’s business the extent of authority granted
with respect to the empioyment of personnel.

Subdirision (¢) recngnizes the propriety of an order of
the court authorizing a trustee or receiver to act as his
own attorney or accountant but requires the court to find
that such an authorization iz in the Lest interest of the
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estate. In conjunction with Dule 219 subdivision {e) es-

tablishes the neeessily of an order of authorization as a ’
condition of any allowance of compensation for profes-

sional services rendered as an altorney or accountunt for

the estate. See In re Mabson Lbr, Co., 394 F.2d 23, 24 .
n.3 (2d Cir. 1968). It is not intended that such an author-

ization should be required or compensation allowed for

the performance of the ordinary duties of a trustee, in-

cluding the collection of accounts, preparation of re-

quired records and reports, protection of the estate

apainst unfounded claims, ete.

Swubdivision (f), together with the definitions of “attor-
ney” and “accountant” in Dule 901, recognizes the pro-
priety of the employment of a professional corporation
or partnership as an attorney or accountant under this
rule. The subdivision clarifies the effect of an crder au-
thorizing the employment of a firm, or of an attorney or
accouniant on behalf of a firm, so that members or regu-
lar associates of the firm may perform compensable serv-
ices for the attorney or accountant employed by the
court withcut the necessily of a particular court order
identifying each such member or regular associate au-
thorized to render such services.

r<

Rule 216. Authorization of Trustee To Con-
duct Business of Bankrupt

The court may authorize the trustee to '
conduct the businessdof the bankrupt for [and manage the property

such timefas may be in the best intes of and on saon conditions
the estate and consistent with orderly liqgui™~{interesc
e

dation thereof.

QU QO DD

ADVISORY COMMITTEE'S NOTE -

This rule, together with Ttules 201(a)(?) and 202, per-
mits continuation of the bankrupt’s business on authori-
zation of the cowrt as hereiofore provided in § 2a(5) of

the Act. The business of a bankrupt should not be con-
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tinued indefinitels nor for a term longer than is consist-
ent with the bankruptey objective of ovderly liquidation
of the estate, See I'n re Airlines Transport Curviers, Inc.,
129 F.Supp. 679, 683 (S.D.Cal. 1955); In re Lisk Mfg.
Co., 167 Fed. 411, 413-14 (\W.D.N.Y. 1908); 1 Collier §
2.34 (1968). .

Rule 217. Ancillary I'roccedings

(@) Ancillary Receivership Abolished. No
ancillary rveceiver may be appointedin a
bankruptey case. Unless it is inconsistent
with the order appointing kim, a receiver ap-
pointed in a bankruptey case has capacity to
represent the bankrupt estate in any court.

(b) Reference of Ancillary Proceeding.
Any complaint, motion, or application for
ancillary relief in a court of bankruptcy
shall be referred by the clerk of the court in
which it is filed to a referee of that court.

O WO =0 OO DN
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ADVISORY COMMITIEE'S NOTE

Subdivision (a). 1In abolishing ancillary receiverships
in bankruptey, this rule adopts the practice for straight
bankruptey that has already been established for debtor
relief proceedings. See MacLachian, Bankruptey 80 (1956).
In recognizing the capacity of a receiver in bankruptey
to act outside the district of his appointment, it also con-
forms to the usual rule respecting the capacity of recciv-
ers appointed in United States courts. See Rule 17(b) of
the IFFederal Rules of Civil Procedure and 28U.S.C. § 751,
recognizing the capacity of any nonbankruptey receiver
appointed by a United States district court “to sue in
any district without ancillary appointment.” Cf. Rule
717. The second sentence of subdivision {a) is not in-
tended, however, to declare a yule binding on the courts
of a foreign jurisdiction.

Subdicision (b The availubility of nationwide service

gt pifere
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of process under Rule 7T04(9H(1) should substantially re-
duce the need for ancillary procecdings, and elimination
of the necessity for the appointment of an ancillavy re-
ceiver should simplify significantly the procedure when
ancillary proceedings are necessary. The rule will su-
persede § 69¢c of the Act as well as General Order 51. Cf.
§ 2a(20) of the Act. The provision for automatic refer-
ence of any complain{, motion, or application for ancil-
lary relief consists with provisions for automatic
refcrence of cases and adversary proceedings {ransferred
pursuant {o Rules 116(d) and 782 respectively. Cf. Rule
h15.

Subdivision (b) has no application to complaints com-
mencing plenary aclions in the United States district
courts by or against. {rustees and receivers. Sec 1 Collier
€ 2.74 (1968).

Rule 218. Duty of Trustee to Keep Records,
Make Reports, and Furnish Information

1 A trustee shall: (1) within a veasonable
2 time after entering upon his dutics file a
3 complete inventory of the property of the
4 bankrupt unless such an inventory has al-
5 ready been filed or unless the court other-
6 wise directs; (2) keep a record of receipts
7 and the disposition of money and property
8 received; (3) furnish information concerning
9 the estate and its administration when rea-
10 sonably requested by a party in interest, ex-
11 cept as otherwise directed by the court; (4)
i2 make a written report to the court of the fi-
13 nancial condition of the estate and the prog-
14 ress of its administration. within a month
15 after his qualification and every 3 months
16 thereafter, unless the court by local rule or
17 order otherwise directs; and (3) file a final
18 report and account containing a detailed
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19 statement of receipts and disbursements. If
20 a final meeting of creditors is ordered, the
21 final report and account of the trustce shall
22 be filed at least 15 days before the meeting.

ADVISORY COMMITTEE'S NOTE

This rule combines provisions from General Order 17
and §§ 47a and 49 of the Act into a catalogue of duties
of a trustee in vespeet to record-keeping, making reports,
and providing information concerning the estate he is
administering, Clause (1) of the rule is substantially a
restatement of General Order 17(1) but gives the trustee
a reasonable time for filing a complete inventory of the
bankrupt’s property. Clauses (2), (3), (4), and (5) are
derived from clauses (5), (10), (12), and (13) of § 47a
of the Act. The duty to report to the court the exemp-
tions to which the bankrupt is entitled, heretofore pre-
scribed by § 47a(6) of the Act and General Order 17(2),
is set forth in Rule 403 (b).

The trustee’s duty to furnish information is limited to
that of responding {o reasonable requests and is subject
to the court’s authority to enter protective orders under
Rules 726 and 918, Thus a party to litigation against the
trustee may be required to make the kind of showing
specified in Rule 26(b)(3) of the Federal Rules of Civil
Procedure in order to obtain discovery of documents and
tangible things prepared by or for the trustee in antici-
pation of litigation or for trial. The trustee may also be
entitled to one of the kinds of protective orders set out in
Rule 26(b)(4) of the Federal Rules of Civil Procedure or
in Rule 918 of these rules. Criminal sanctions are im-
posed by 18 U.S.C. § 154 for a knowing refusal by a
trustee or other bankruptey officer “to permit a reasona-
ble opportunity for the inspection of the documents and
accounts relating to the affairs of estates in his charge
by parties in interest when directed by the court to do
so.” See Z Collier ¢ 20.13 (1961). The trustee’s Jduty of
providing information under this rule may be adequately
performed when he makes available to a party in inter-




96 BANKRUPTCY RULES & OFFICIAL FORMS

est the books and records containing the information

sought. In re Berncddy’s, Inc., 108 F.Supp. 183, 185 ¢
(D.Mass. 1952), aft’d sub nom. AMassachusetts v. Widelt,
204 F.2d 512 (1st Cir. 1953). The provision in § 49 of the
Act for accessibility of the accounts and papers of the
trustee and receiver is covered by clause (3) of this rule
and by Rule 201(i), which requires receivers generally to
perform the duties prescribed by Rule 218.6é~————.___ISee also Rulés 508 and 510.

The rule follows the statute in requiring the first finan- '
cial report to be made by the trustee within the first
month after his qualification but prescribes quarterly
rather than bimonthly reports thereafter in the interest
of reducing requests for extension and paperwork not
necessary in the typical case. The rule recognizes that
the court may, by a local rule generally applicable or an
order entered in a particular case, require more frequent
reports. The last sentence of the rule is correlated with
Rule 204(c), which requires a final meeting to be held
only when the net proceeds realized exceed a prescribed
amount. Official Form No. 30 is prescribed for use by the
trustee in a no-asset case.

The provisions in General Order 17(3) for a procedure
to be followed when a trustee fails to perform his duty
to file a report or statement and in General Order 17(4)
for reference of all accounts of trustees and receivers to
the referce for audit are eliminated as unnecessary. See |
Rule 221(a) in regard to proceedings to remove a trustee
and Rule 514 in regard to passing on the final account.

! 1
Rule 219, Compensatmn’of—’llms&eos,-l%ecew. for Services Rendered and
ers;Marshals-Adtorneys; and-Aeeouniants [Reimbursement of Expenses

- Incurred in a Bankruptcy
(a) Applicatwn for Compensationgd A |case )
E) ’

eountant seeking compensatlon for sex vices

4_renderedbyhim-inabandouptey-easefshall [ o; reimbursement of nec-

-;‘_n-’ 5 file with the court Hie application setting {essary expenses, from the
| 6 forthdthe—neture—extent—and—vahre—of the |eState
a detailed statement of |7 Sservices 1ende1 ‘edfand the ametunt xequewtq and expenses incurred, and
) (2)

: 1

and Reimbursement. _L
2

—

personf 3

amounts l

— ]
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The application shall include a statement by
the applicant as to what paymenis have
therctofore been made or promised to him for
services rendered or to be rendered in any
capacity whatsoever in connection with the
case, the source of the compensation so paid
or promised, whether any compensalion he
has previously received has been shared and
whether an agreement or understanding ex-
ists between the applicant and any other
person for the sharing of compensation re-
ceived or to be received for services rendered
in or in connection with the case, and the
particulars of any such sharing of compen-
sation or agreement or understanding there-
for, except that the details of any agreement
by the applicant for the sharing of his com-

pensation as a membewof a firm of lawyers
or accountants shall not be required. The re-
quirements of this subdivision shall apply to
an application for compensation for services
rendered by an attorney or accountant even
though the application 1s filed by a creditor
or other person on his behalf.

(b) Disclosure of A+rengemenis—Eegard.
tng Compensation by Attorney for Bank-

or regular associate

Paid or Promised to

rupt. Every attorney for a bankrupt,
whether or not he applies for compensation,
shall file with the court on or before the first
date set for the first meeting of creditors, or
at such other time as the court may direct, a
statement setting forth the corapensation
paid or promised him for the scrvices ren-
dered or to be rendered in connection with
the case, the source of the compensation so
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43 paid or promised, and whether the attorney
44 has shared or agreed to share such compen-
45 sation with any other person. The staternent
46 shall include the particulars of any such
47 sharing or agreement to share by the attor-
48 ney, but the details of any agreement for the —— . :
49 sharing of his compensation with a memberzlor regular associate
50 of his law firm shall not be required.
51 (c) Factorsin Allowing Compensation,
52 (1) General. The compensation aﬂe@)@
53 the court to a trustee, receiver, marshal, at-
t 54 torney, accountant, or other person entitled
to compensation ] 55 thedote for services rendered in the adminis-
56 tration of a bankrupt estate shall be reason-
57 able, and in making allowances the court
58 shall give due consideration to the nature,
59 extent, and value of the services rendered as
60 well as to the conservation of the estate and
61 the interests of creditors.
62 (2) Trustee, Receiver, or Marshal. The
63 compensation allowed by the Act to a trustee,
64 receiver, or marshal shall be in full com- e
65 pensation for the services performed by him
66 as required by the Act and by these rules,
67 but shall not be deeme:: to cover expenses ' »
68 necessarily incurred in the performance of :
69 his duties and allowed upon the settlement of
70 his accounts. Additional compensation may
71 be allowed for legal or other services not re-
72 quired of him by the Act or by these rules,
73 but only if such services were authorized by
74 order of the court before they were rendered.
75 (3) Attorney or Accountant. Compensa-
76 tion may be allowed an atterney or an ac-
77 countant only for professional services.
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(d) Restriction on Sharing of Compensa-

tion. Except as herein provided, a‘trustee,
i y y ’

rendering services in a bankruptcy case or

in connection with such a case shall not in

any form or guise share or agree to share

I person

the compensation paid or allowed him for
such services with any, person, nor shall he

|

| from the estate

share or agree to share in the compensation
of any other person rendering services in a
case under the Act or in connection with such
a case. This rule does not prohibit an attorney
or accountant from sharing his compensa-
tion as trustee, receiver, attorney, or ac-

J D

countant with a membef his firm, or from
sharing in the compensation received by his

|or

regular associate)

firm or by any other member” thereof, and
does not prohibit an attorney for a bankrupt
or for a petitioning creditor from sharing
his compensation for services rendered with
any other attorney contributing thereto. If a
person violates this subdivision, the court
may deny him compensation, may hold in-
valid any transaction subject to examination
under Rule 220 to which he is a party, or
may enter such other order as may be appro-
priate.

ApvIsORY COMMITTEE'S NOTE

Authority for the allowance and payment of compen-
sationtto officers, except referees, and employees out of
an estate undergoing administration in bankruptcy is

62a(l), 'ﬁ

“found in §§ 48a, 52bdand 64a(l) of the Act. This rule
prescribes the procedure for making application for com-

and reimbursement of
necessary expenses

T N g :
pensationfof trustees, receivers, marshals, attorneys, and

regular associateL




100 BANKRUPTCY RULES & OFFICIAL FORMS

accountants and provides guides for the court in making[ b,
allowances. The rule is derived from subdivisions cén_dh_q_"_,—‘
of § 62 and the first paragraph of § 72 of the Act, the
last sentence of 11 U.S.C. § 76a, and General Orders
35(3) and 42. All of the provisions cited in the preceding
sentence are superseded by these rules.
The premise for including in these rules provisions
governing the allowance of compensation to officers, at-
torneys, and accountants is that it is peculiarly a judicial )
responsibility to supervise the administration of estates
and in particular to assure that allowances for compen-
sation to those rendering services in connection. there-
with are fair but not excessive. 3A Collier § 62.05[8]
(1961). The costs of bankruptcy administration have
been a matter of continuing concern in the history of
American bankruptcy law. Id. § 62.02. This concern has -
led to an increasing recognition'of the necessity for close .
judicial control of these costs. The General Orders have &
contained numerous provisions regulating compensation
of officers, attorneys, and accountants in bankruptey¥ 1 SF
43, 44, and 45. See also 3A Collier, supra | 62.02[4]. [ases. See particularly . B
Applications for compensation. This rule assimilates[Ceneral Orders 35(1)-(3) ,~ :
the practice in respect to applications for and allowance 0, 42, S
of compensation to zccountants to that which has devel- SO :
oped under § 62 of the Act in respect to applications for
and allowance of compensation to attorneys. This treat-
ment is a corollary of the conformation by Rule 215 of
the procedure for employing accountants to that pre-
scribed for employing attorneys. All allowances of com-
pensation under this rule are exercises of the court’s dis- )
cretion, ‘but inasmuch as allowances to attorneys and
accountants are not subject to the limitations imposed by
§ 48 of the Act on the compensation of receivers, mar-
shals, and trustees, there is special need for detail in ap-
plications for compensation of attorneys and account-
ants. Such applications should indicate all relevant
information having a bearing on the comp-nsation to be "
allowed. See Report of the Proceedings of the Judicial ’ g
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Conference of the United States, March 30-31, 1967, p.
3' Fiii0apast—to-th Al tlinittiipaisatiotmdbiasloosu
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The disclosure requirements of § 62d of the Act
have been extended hy subdivision (a) to cover all pay-
ments for services in connection with the case, whether
or not made pursuant to previous aliowances, and the
source of such payments. Requiring such disclosures will
strengthen the court’s hand in dealing with the evils of
fec-splitting and in discovering arrangements and rela-
tionships which may exert an adverse influence on ad-
ministration of the estate. Consistently with the recogni-
tion in subdivision (d) of the propriety of the sharing of
professional compensation by the members*of a firm, an
applicant for an allowance of compensation is excused
from disclosing the details of the partnership agreement
or other arrangement for the distribution of compensa-

associates |

regular
associates as
wvell as

tion among members¥of a firm of lawyers or account-
ants. The provisions of the rule regarding the sharing
of professional compensation continue the policy of the
Act as expressed in the proviso to § 62¢ but extend it net

and regular|
associates

and regular associates

merely {olaw—pastners—bub to"assee-ia-t-o membexs of a
law partnership, to asseeinte members and

]regular associgtes

an accounting partnership, and to the professional mem-
bers¥of an incorporated firm of attorneys or accountants.
The last sentence of subdivision (a) makes it clear that
the disclosures required to be made by an attorney or an
accountant when he applies for an allowance of compen-
sation are equally necessary when local practice permits
a creditor or any other person to apply en-behnb—-oitho—

Abbornay—pi-aecountuil fongeompensation fny professional f
services. See 3A Coliier € 62,2917 (1961).

Disclosurc by banlrupt's ettorney. Subdivision (b) of
this rule is new and facilitates examination pursuant {o

- 1
reimbursement of expenses
incurred

2 Ve

b
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Rule 220 of payments and arrangements for paiment of
his attorney by the bankrupt. Rule 220(a) authorizes the
court to examine transactions whereby the debtor di-
rectly or indiregtly pays money or transfers property to
his attorney for services, and the disclosure required by
subdivision (b) covers divisions of compensation and
agreements therefor, however received and whatever its
source, so long as the compensation is for services ren-
dered in contemplation of or in connection with the
bankruptey case. Such disclosure is a safeguard against
roundabout depletions of the estate and impositions on
the bankrupt contrary to the purpose underlying Rule
220.

Factors in allowing compensation. The measure of
compensation to receivers, marshals, and trustees in

bankruptey is governed by subdivisions a-c of § 48 of T

the Act and by subdivisions (¢) and (d) of this l'ulew—'ﬂm—‘
requirement of § 48d of the Act that the court appm‘-'éTﬁ'ﬂ BEGIN NEW PARAGRAPH
compensation of officers under certain circumstances is
omitted from the rules as unnecessary. The abolition of
ancillary receiverships by Rule 217(s) and of multiple
trustees by Rule 209 c¢liminates many of the occasions
for apportionment. When different persons serve as re-
ceiver and trustee or when more than one person serve

as successive receivers or successive trustees, the guides . -
embodied in paragraph (1) of subdivision (c) govern. The

number of officers required to complete the administra- f

tion of an estate should not be a factor augmenting its t

costs. L

Paragraphs (2) and (3) of subdivision (¢) of this rule
require the court when making allowances to distinguish
professional legal and accounting services from other
kinds of services, including those required of a trustee,
receiver, or marshal. A trustee or receiver may be au- -
thorized pursuant to Rule 215(d) to perform professional
services for the estate when such an authorization is in
the best interest of the estate. The words, “as required
by the Act,” have been inserted in the first sentence of
paragraph (2) cf subdivision (¢) of this rule (as they
were inserted in § 72 of the Act) as a qualification of the




NO PARAGRAPH

In respect to an attorney's compensation, it has been said that

"The principal factors which enter into a determination of what
is reasonable are the time spent, the intricacy of the questions
involved, the size of the estate, the opposition encountered, the
results cbtalned and the 'economic spirit' of the Bankruptcy Act

to curtail unnecessary expenses." In re Paramount Merrick, Inc.,

252 F.2d 482, 485 (2d Cir. 1958).

R
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word “servicea” Lo m ko it elear thal the limitations on
compensation alfowabic o officers do not prevent the al-
lowance of compensation for services rendered beyond
those required of them by the Act and by the rules. See
Matter of Balsa Wood Co., Inc., 46 Am.D.R. (n.s.) 661
(S.D.N.Y. 1940). The last sentence of paragraph (2)
makes clear the impropriety of any additional allowance
for such services, however, unless they were authorized
b_g_i]lxe court in advance of their performance. Rule
2156 permity such an authorization only if it is in the
best iulerest of the estute.

Paragraph (3) of subdivision (¢) is an extension of the
rule of General Order 42, which has been viewed as an
implementation of the first sentence of § 72 of the Act.
See In re Mabson Lumber Co., 394 F.2d 23, 24 (24 Cir.
1968); 3A Collier € 62.09[2] (1961). The fees authorized
by § 64a(1) of the Act to be paid to attorneys for bank-
rupts and for petitioning creditors as an administrative
expense are likewise limited Lo compensation for “the
professional services actually rendered.” See In re Lane
Lumber Co., 30 Am.B.R. 749, 753-55 (D. Idaho 1913),
aff’d, 213 Fed. 587, 590 (9th Civ. 1940); In re Sagye, 225
Fed. 397, 398 (S.D. lowa 1915); ¢f. In re Charles Ray
Glass, Ine., 47 F.Supp. 428, 130 (S.D. Cal. 1942) (requir-
ing refund by bankrupt’s attornex under-§ 60d of . the
Act).

Sharing of Compensation. The sharing of compensa-
tion allowed to an attorney with a forwarding attorney,
heretofore permitted under § 62c¢ of the Act, is no longer
authotrized unless the attorney sharing in the compensa-
tion has contributed to the services for which the com-
pensation is allowed. This change in the law harmonizes
the practice in respect tothe sharing-of fees with Canon
34 of the Canons of Professional Ethics and Disciplinary
Rule 2-107 of the Code of Professional Eesponsibility
adopted by the American Bar Assocation. Sea Drinker,
Legal L'thiirs 186-88 (1953); Smith, Canows 2: 4 Lewyer
Should Assiet the Leynl Profcssion in Fulfilling its Duty
to Meke Legal Counsel Availabie?" 48 Tex.L.Rev, 2%5,
207 (1970). The rule prohibits division of compensation

i
i
i
i
i
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paid or agreed to be paid before bankruptey as well as

afterward. As Chief Justice Taft pointed out in Wed 1. ’
Neary, 278 U.S. 160, 173 (1929), arrangements for divi-

sion of compensation are contrary to pablic poliey not

only beciuse of “actual evil results but their tendency Lo .
evil in other cases.” .

“Any division of fers or other compensation represents, above
all, an incentive for the applicant to elaim a compensation high
enough to make his own share in it a worthwhile 1emuncration.
It thereby tends tov ard extravagance of expenditure. Another evil
i< that it subjects the officer or attorney entitled to compensation
to cutide influences, over which the court has ne control and which
maxr atfect tha administration by depriving the court’s function-
arivs of their requisite independence of judgment. Finally, it re-
sults in a clear transfer of judicial power over expenditure and
allowances from the court to persons who, at best, have a distinetly
lesser degree of public responsibilities.” 3A Collier 1637 (1961).

The second sentence of subdivision (d) resolves a doubt

existing under § 62c of the Act as to whether an attor-

ney or accountant may share compensation allowed him

as trustee or receiver with a member¥of a professional | OF regular
firm to which he belongs. See In re Ira Haupt & Co., 361 lassociate
F.2d 164, 167-68 (2d Cir. 1966), and In re Street Rail-
ways Advertising Co., 54 F.Supp. 577, 578 (S.D.N.Y.
1940); compare 3A Collier, supra 1639.

Neither denial of compensation nor invalidation of an
arrangement for compensatiof pursuant to subdivision
(d) of this rule is an exclusive sanction for violation of .
the subdivision. A person may be removed from office or
dismissed from his employment for such a violation. 3A .
Collier, supra 1639 n. 8, The provision in § 48e of the
Act authorizing all compensalion to be withheld from
any receiver, trustee, attorney, or other person ousted
from his position because of unlawful sharing of com-
pensation is omitted from the rule because it only par-
tially covers the grounds for withholding compensation
and is unnecessary. See 2 Collier ¢ 48.11 (1962); 3A id. €
62.29{1] (1961). General Order 43, anthorizing denial of
any allowance to an attorney for petitioning creditors, is -
omitted from the rules for like reasmms. See 3A Collier,
supra €52 29047,
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Rule 220, Faamination of Bankrupt’s Trans-
actions With Ilis Attorney

(a) Paywment or Transfer to Altorney in
Contemplation of Bankruplcy. Ypen mo-————
tion bydthe—trusteaorany creditor or wpon [any party in inter‘e.s-t:
the court’s own initiative, the court may ex-
amine any payment of money or any trans- e
fer of property by the bankrupt, made di- -
rectly or indivectly and in contemplation of )
the filing of a petition by or against him, to
an attorney for services rendered or to be
10 rendered.
11 (b) Payment or T)ansfcr to Attorney, or

2 Agreement Therefor, After Bankrupicy.
- 13 Ufen motion by the banklupt or upen the B)ﬂl

court’s own initiative, the court may exam-
15 ine any payment of money or any transfer
16 of propertydby-the-bankrupl or any agree- -['_,—_l
17 ment therefor, by the bankrupt to an attor-
18 ney after bankruptcy, whether the payment
19 or transfer is made or is to be made divectly
20 or indirectly, if the payment, transfer, o1 e f
21 agreement therefor is for services in any
22 way related to the bankruptey.
23 (¢c) Invalidation of Unreasonable Pay-
24 ment, Transfer, or Obligation. Any pay-
25 ment, transfer, or obligation examined
26 under subdivision (a) or (b) of this rule shal}
27 be held valid only to the extent of a reason-
28 able amount as determined by the court. The
29 amount of any excess found to have been
30 paid or transferred under subdivision (a) or
31 (b) may be recovered for the benefit of the
32 estate or the bankrupt, as their intercsts

[On |
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33 may appear, and any obligation found to be
34 excessive may be cancelled to the extent of
35 the excess.
> : ) . , -

trustee-or-other—party-in-interest-torecover-

36
B
88
39 -an—exeessive—payment—or-transfor of nion
46
4%
445

[

ADVISORY COMMITTEE'S NOTE

This rule is derived from § 60d of the Act. The ration-
ale for the exercise of the rule-making power in this
area is stated in the second paragraph of the Note to
Rule 219. Information required to be disclosed by the at-
torney for a bankrupt by Rule 219(b) and by the bank-
rupt in his Statement of Affairs (Item #15 of Form No.
7, Item #20 of Form No. 8) will assist the court in de-
termining whether to proceed under this rule. Section
60d was enacted in recognition of “the temptation of a
failing debtor to deal too liberally with his property in :
employing counsel to protect him in view of financial re-
VumsamimﬂmMeﬁMma"bzmIded}Hmdwwm
210 U.S. 246, 253 (1908). This rule, like § 60d of the Act,
is premised on the need for and appropriateness of judi-

~ cial scrutiny of arrangements between 2 bankrupt and
his attorney to protect the creditors of the estate and the
bankrupt against overreaching by an officer of the court
who is in a peculiarly advantageous position to impose
upon both the creditors and his client. 3 Collier 1141,
1153 (1964); MacLachlan, Bankruptey 318 (1956). ¢————

Rule 914 applies to any
contested matter arising
Kule 221. Removal of Trustee or Receiver: under this rule.

Substitution of Successor

1 (@) Removal jor Cause. On application of
2 any party in interest or on the court’s own
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3 initiative and after hearing on notice, the '
4 court may remove a trustee or receiver for

5 causeyt

6  (b) Substitution of Sueccessor. When
7

8

1
afmd appoint a.successor.

trustee or receiver dies, resigns, is removed,

or otherwise ceases to hold office during the

9 pendency of a bankrupley case, his successor

10 is aulomatically substituted as a party in

i1 any pending action, proceeding, or matter
12 without abatement.

Apvisory COMMITTER'S NOTE

Subdivision («) of this rule is derived from § 2a(17) of
the Act. It may be appropriate in a procecding under
this subdivision, especially one initiated by the court, to
appoint a receiver under Rule 201(a) to represent the es-
tate for the limited purposes of the proceeding.

Subdivision (b) is an elaboration of § 46 of the Act.
Cf. § 1(22) of the Act. The references in § 16 to a “joint
receiver” and “joint trustee” are omitted from this rule
by virtue of the fact that no more than one {rustee at a
time is authorized to be elected or appointeil under Rule
209. Rule 725, which governs the substitution of parties
in adversary proceedings, is correlated with this rule.




PART HI. CLAILS AND DiSTRIBUTION TO
CREDITORS

Rule 301. Proof of Claim

1 (a} Form and Content; Who May Fuxe-
cute. A proof of claim shall consist of a
statement in writing setting forth a credi-
tor’s claim and, except as provided in Rules

tor or by his dady authorized agent. A proof
of claim for wages, salary, or commissions
shall conform substantially to Official Form

or No. 16A l

2
3
4
5 303 and 304, shall be executed by the credi-
6
7
8
9

No. 16% any other proof of claim shall con-
10 form substantially to Official Form No. 15.
11 (b) Evidentiary Effect. A proof of claim
12 executed and filed in accordance with these
13 rules shall constitute prima facie evidence of
14 the validity and amcunt of the claim. .

ADVISORY COMMITTFE'S NOTE

This rule is an adaptation of § 57a of the Act. The
Federal Rules of Evidence, made applicable to bank-
ruptey cases by Rule 917, do not prescribe the eviden-
tiary effect to be accorded particular documents. As indi-
cated in the Note accompanying Rule 917, subdivision (b)
of this rule supplements the Federal Rules of Evidence
as they apply to bankruptey cases.

Rule 302. Filing Proof of Claim

(a) Manneir of Filing. In order for his
claim to be allowed, every creditor, including
the United States, any state, or any subdivi-

GO DN
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4 sion thereof, must file a proof of claim in ac-
5 cordance with this rule, except as provided
6 in Rules 303 and 304.

7 (b) Place of Filing. A proof of elaim shall
8 be filed in the place prescribed by Rule 509.
9 (¢) Claim Founded upon a Writing. When

» Or an interest in

property of the ‘bankrupt
securing the claim,

VSR et o e e o

10 a claimbis founded upon a writing, the origi-
11 nal or a duplicate shall be filed with the
12 proof of claim unless the writing has been
13 lost or destroyed. If lost or destroyed, a
14 statement of the circumstances of the loss or
15 destruction shall be filed with the claim.¢——
16 (d) Transferred Claim. B
17 (1) Unconditional Transfer Before Proof
18 Filed. If a claim has been unconditionally
19 transferred before proof of the claim hag
20 been filed, the proof of such claim may be
21 filed only by the transferee. If such claim
22 has been transferred after the filing of the
23 petition, it shall be supported by (A) a state-
24 ment of the transferor acknowledging the
25 transfer and stating the consideration there-
26 for or (B) a statement of the transferee why
27 it is impossible to obtain such a statement
28 from the transferor.

29 (2) Unconditional Transfer After Proof
30 Filed. If a claim has been unconditionally
31 transferred after proof thereof has been
32 filed, proof of the terms of the transfer shall
33 be filed, and the court shall immediately no-
34 tify the original claimant by mail of the
35 filing of such proof of transfer and that
o6 objection thereto, if any, must be made
37 within 10 days of the mailing of the notice
38 or within such further time as the court may

T A s SR e e i, o e S et o em

If a security
interest in pProperty
of the bankrupt

is claimed, the proof

of claim shall be
accompanied by satisfac-
tory evidence that the
security interest has
been perfected.
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39 allow. If the court finds, after hearing if ‘
; g

40 necessary, that the claim has been uncondi-
41 tionally transferred, it shall make an order
42 substituling the transferee for the original
3 claimant. If it does not so find, the court
44 shall make such order as may be appropri-
15 ate.
46 (3) Transfer of Claim for Security Before
47 Proof Filed. If a claim has been transferred
48 for securily before proof of the claim has
49 been filed, the transferor or transferee or
50 both may file a proof of claim for the full
£1 amount. The proof shall be supported by a
52 statement setting forth the terms of the
53 transfer and, if the claim was so transferred
54 after the filing of the petition, by (A) a
55 statement of the transferor acknowledging
56 the transfer and stating the consideration
57 therefor, or (B) a statement of the trans-
58 feree why it is impossible to obtain such a
59 statement from the {ransferor,. If eitheir the
60 transferor or the transferce files a proof of
61 claim, the court shall immediately notify the
62 other by mail that he may join in the claim
63 so filed. If both transferor and transferee
64 file proofs of the same claim, the proofs shall
65 be consolidated. After hearing if necessary,
66 the court shall make such orders respecting
67 allowance and voting of the claim, payment™
68 of dividends thereon, and participation in
69 the administration of the estate as may be
70 appropriate.
7 (4) Transfer of Claim for Security After
72 DProof Filed. If a claim has been transferred
73 for security after proof thereof has bcen
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filed, proof of the terms of the transfer shall
be filed, and the court shall immediately no-
tify the original claimant by mail of the
filing of such proof of transfer and that
objection thercto, if any, must be made
within 10 days of the mailing of the notice
or within such further time as the court may
allow. After hearing if necessary, the court
shall make such orders respecting allowance
and voting of the claim, payment of divi-
dends thereon, and participation in the ad-
ministration of the estate as may be appro-
priate.

(e) Time for Filing. A claim must be filed
within 6 months after the first date set for
the first meeting of creditors, except as fol-
lows: g

(1) ©pen application before the expira-
tion of such period and for cause shown, the
court may grant a reasonable, fixed exten-
sion of time for the filing of a claim by the
United States, a state, or a subdivision
thereof.

(2) In the interest of justice the court
may grant an infant or incompetent person
without a guardian up to an additional 6
months for filing a c¢laim.

(3) A claim which arises in favor of a
person or becomes allowable because of a
judgment for the recovery of money or prop-
erty from such person or because of a_judg-

ment denying or avoiding a person’s¥sights— [ __interest

in property may be filed within 50 days
after such judgment becomes final, but if the
Jjudament imposes a liability which iz not
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109 satisfied, or a duty which is not performed,

110 within such period or such further time as '
111 the court may permit, the claim shall not be
112 allowed.

113 (4) If notice of no dividend was given to
114 credilors pursuant to Rule 203(b), and sub-
115 sequently the payment of a dividend appears
116 possible, the court shall notify the creditors
117 of that fact and shall grant them a reasona-
118 ble, fixed time for filing their elaims of not
119 less than 60 days after the mailing of the no-
120 tice or 6 months after the first date set for
121 the first meeting of creditors, whichever is
122  the later.

123 (5) If all claims dwly allowed have been
124 paid in full, the court may grant a reasona-
125 ble, fixed extension of time for the filing of
126 claims not filed within the time hereinabove
127 prescribed against any remaining surplus.

ADVISORY COMMITTEE'S NOTE

Subdirision () of this rule is subslahtially a restate-
ment of the general requirement that claims be proved
and filed as set out in the first sentence of § 57n of the
Act. The exceptions refer to a new rule authorizing cer-
tain claims to be filed by the bankrupt and to a revised
provision for the filing of a claim by a contingent credi-
tor of the banlkrupt.

Subdivision (b) and Ruie 50968, to which the subdivi-

. sion refers, are adapted from § 57c of the Act.

The Tirst two sentenced Subdivision (c)ie derived from § 57b of the Act and
of subdivision (c) are the fifth sentence of General Order 21(1), butdthe filing
of a duplicate of a writing underlying a claim authenti- iling of any written
cates the claim with the same effect as the filing of the ecurity agreement and
original writing. Cf. Rules 1001(-}) and 1003 of the pro- rovide that
pesedd Federal Rules of Evidence. The statutory require-
ment of an cath is dispensed with in accordance with the

dd a requir‘e'ment‘tor the
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policy of the rules to simplify proceduves and reduce
costs. C/. Rule 911(b) aund Rule 11 ol the Fulerdd Rules
of Civil I'rocedure. The provision of § 57b cf the Act
allowing withd=awal of an instrument on permission of
the court is deleted as unuecessary in view of the authovi-
zation given by the rule to the filing of a duplicate in

e

lieu of the original. ¥ .

Subdivision (d) is an elaboration of General Order
21(3). The rule recognizes the differences between an un-
conditional transfer of a claim and a transfer for (he

~purpose of securily and prescribes & procedure for deal-

ingg with the rights of the transferor and transferee
when the transfer is for security. The rule clarifies the
procedure to be followed when a transfer precedes the
filing of the petition as well as that required when the
transfer oceurs afterward, When a claim is assigned
after bankruptey but before a proof of the claim is filed,
Gencral Order 21(3) has required the proof to be accom-
panied by an affidavit of the assignor who owned the
claim at the date of bankruptey. The affidavit duplicales
in considerable part the information required to be in-
cluded in the proof of claim. The interests of sound ad-
ministration are adequately served by requiring the post-
bankrupley transfeiee to file with his proof of claim a
statement of the transferor ackiowledging the transfer
and the consideration for the transfer. Such a disclosure
will assist the court in dealing with evils that may arise
out ¢f post-bankruptey traffic in claims against a bank-
rupt estate. Monroe v. Scofield, 135 F.2d 725 (10th Cir.
1943): In re Philadelphia & Western Ry., 64 F.Supp. 138
(E.D.Pa. 1946); ¢f. In re Lo’ ham Lithographic Corp., 107
F.2d 749 (2d Cir. 1939). Eoth paragraphs (1) and (3) of
this subdivision, which deal with a transfer before the
filing of a proof of claim, recognize that it may be im-
possible to obtain the required statement from the trans-
feror, but in that event the reason for the impossibility
must aceomp:ny the proof of claim filedd- by the trans+
feree.

Paragraphs (3) and (1), which are new, clarify the
doubiful status of a claim transferred for the purposc of
security. An assignee {or security has been recogiized as

The last sentence of sub-
division (c) is new and,
with the requirement in the
first sentence for the
filing of any written secu-
rity agreement, is designed
to facilitate the determina-
tion whether tne claim is
secured and properly per-
fected so as to be valid
against the trustee. —
"Satistfactory evidence"
of perfection, which is
to accompany the proof
of claim, would include
a duplicate of an instru-
ment filed or recorded,
a duplicate of a certi-
ficate or title when a
security interest is
rerfected by notatiobn

on such a certificate,

a statement that pledged
property has been in the
possession of the se-
cured party since a
specified date, or a
statement of the reasons
why no action was neces-
sary for perfection. A
secured creditor is not
required to file a proof
of claim under this rule
if he is not =seeking the
allowance of a claim for
a deficiency. See

Rule 306(d).

et et e e i s A i e s
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a rightful claimant in bankruptey. Feder r. John FEngel-
horn & Sons, 202 F.2d 411 (2d Cir. 1953). An assignor’s
right to file a claim notwithstanding the assignment was
sustained in In re R & L Engincering Co., 182 F.Supp.
317 (S.D.Cal. 1960). Apparently neither the assignor nor
the assignee was accorded the right to file a claim as-
signed for security in In re Eagles, 99 Fed. 695
(E.D.N.C. 1900), but the facts of the case are obscure.
Facilitation of the filing of proof by both claimants as
holders of interests in a single claim is consenant with
equitable treatment of the parties and sound bankruplcy

* administration. See In re Latham Lithographic Corp.,

107 F.2d 749 (2d Cir. 1939).

Paragraphs (2) and (4) of subdivision (d) deal with the
transfer of a claim after proof thereof has been filed and
are an adaptation of the second sentence of General
Order 21(3). The proof of the terms of the transfer re-
quired to be disclosed to the court will facilitate the
court’s determination of the appropriate order to be en-
tered on account of the transfer. The requirement of
General Order 21(5) that assignments of claims after
proof has been filed be “proved or acknowledged” before
an officer enumerated in § 20 of the Act has been deleted
as needless.

Subdivision (¢) is adapted from § 57n of the Act and
retains thetime limits on the filing-of claims established
by the statutory provisions. Although the claiin of a se-
cured creditor against the bankrupt may have arisen be-
fore bankruptcy, a judgment avoiding his security may
make his claim allowable for the first time after the time
for filing claims generally has expired. In according the
creditor in such a case a right to file his claim 30 days
after the judgment against him becomes final, clause (3)
of the subdivision clarifies the applicability of this excep-
tion from the 6-month limitation to a situation entirely
within the ambit of the purpose of the third proviso of §
57n, from which the clause is derived, A judgment does
not become final for the purpo=e of starting the 20-day
period provided for by clause (3) until the time for ap-
peal has expired or, if an appeal is taken, until the ap-
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peal has been disposed of. In re Tepp, 61 F.Supp. 591
(W.D.Ky. 1945).

Clause (1) of subdivision (e) is new and is correlated
with the provision in Rule 203(b) authorizing nolification
to creditors of estates from which no dividends are to be
anticipated. The new clause permits creditors who have
refrained from filing claims after receiving such a notifi-
cation 1o be given an additional opportunity to file when
subsequent developments during the administration in-
dicate the possibility of a dividend. The notice required
by this clause shall be given in the manner provided in
tule 203,

Provision is made in Rule 203(x) and (d) for notifying
all eredilors of the fixing of a time for filing claims
against a surplus under clause (5). This clause, which is
derived from the last sentence of § 57n of the Act, does
not deal with the distribution of the surplus.¢ - - --—-

Rule 303. Filing of Tax and Wage Claims by
Bankrupt

If a creditor having a provable claim for
taxes or wages fails to file his claim on or be-
fore the first date sct for the first meeting of
ereditors; the bunkrupt may execute and file
a_proof of such claim in the namc of the

Such claim shall be

treated as a filed claim

only for purposes of
allowance and distribu-
tiop.

creditor®The court shall forthwith mail no-
tice of such filing to the creditor and to the

{See also -
“1Rule 122(9).

00 =3 NV > O DD

trustee. ¥

ADVISORY COMMITIEE'S NOTE

It is the policy of the Act that debtors’ estates should
be administered for the benefit of creditors without re-
spect to the dischargeability of their claims. After their
estates have been closed, however, discharged bankrupts
may find themselves saddled with liabilities, particularly
for taxes, which remuin unpaid becau~e of the failure of
creditors holding nondischargeable claims to file proofs
of claim and receive distributions thereon. The result is

The creditor may nonetheless
file a proof of claim pur-
suant to Rule 302,

which proof when filed shall
supersede the proof filed by
the bankrupt.




116 BANKRUPTCY RULES & OFFICIAL FORMS

thut the bankrupt is deprived of an important Lenefit of
the Act without any fault or omission on his »art and
without any objective of the Act being served thereby. !
This rule authorvizes a bankrupt to file a proof of claim
for any holder of a provablc tax or wage claim. Al-
though tax claims are not expressly included in the list
of provable claims sel out in § 63a of the Act, the prova-
bilily of those that are due and owing at the time of
bankruptey has never been doubted. See 3 Collier § 57.30
1964); 3A id, 1 63.26 (1961). Not all tax and wage claims
are nondischargeable, but it may be particularly difficult
to determine whether tax claims survive dischurge. See
Plumb, Federal Tax Lirns and Prioritics in Bankruptey,
48 Ref.J. 37, 4311 (1969); 1 Collier ¢ 17.11 (19¢7). In
order to eliminate the necessity of his resolution of this
troublesome issue, the option extended the bankrupt by
this rule does not depend on nondischargeability. No se-
rious administrative problems and no unfairness to cred-
itors are foreseen as likely to develop from adoption of
this rule. The bankrupt’s authority to file is conditioned
on the creditor’s failure to file his own proof of claim on
or before the first date set for the first meeting of credi-
tors, which is the date a claim must ordinarily be filed in
order to be voted. Notice to the creditor is provided to
enafsie him to file a proof of claim pursuant to Rule 302,
which proof, when filed, woyld supersede the proof filed .
by the bankruptl. Notice to the trustee, if one has becn L
elected or appointed, would serve to alert the trustee to
the special character of the proof and the possible need
for supplementary evidence of the validity and amount - ' ’ E
of the claim. If the trustee does not qualify until after a
proof of claim is fled by the bankrupt pursuant to this
rule, he should be notified as soon as practicable there-
after.
This rul: is not intended to subject the creditor in -
whose name a claim is filed thereunder to the jurisdic-
tion of the court of bankruptey.& ‘Eo the extent the . claim is B
- - llowed and dividends paid
Codebtox I Rule 30}). Claim bsww on it, it will be reduged
1 A person who is o may be liable®en-s-debfor perhaps paid in full.
with - 2 of the bankrupt, or who has secured a credi{{f the claim is also filed
pursuant to Rule 304, only
one distribution on it may
be made. As required ex-
pressly by Rule .304 and by
the purpose of this rule, }
such distribution must R
diminish the claim.

Yoo 10

e
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3 tor of the bankrupt, may, if the creditor - ) L
4 fails to file his preat—f claim & or before fon : L
o the firsttneeting of creditors, exeewte—and q
6 file a proof of claingin the name of the credi- Eufsuant to Rule 302
7
8

date ‘set for the firstf

or, if known, or, if unknown, in his own
name. No%ixidend shall be peid¥upon the de .
Y claim except upon satisfactory proof that the Pl
10 original debt will _be diminished by the Jof the distribution, N

11 vnountse—pa-l-d- ¥
The creditor may nonethe-

Apvisory CoMMITTEE'S NOTE fless file a proof of

This rule is derived from § 57i of the Act and General claim pursuant ;o Ru}lle «\
Order 21(4). The Act, ho“uen, authorizes a filing proce- . 302, an hs;clz -
dure only by a person who has secured a creditor of the proof of claim sha £ of
bankrupt by his “individual undertaking.” The rule goes su?ersede the proof o
further by authorizing the same procedure to be followed dalm,filed pursuantfto |
when the person has secured a creditor of the estate by th?’ first sentence o ‘
pledging collateral or otherwise creating a security inter- this rule. -
est in his own property, without assuming any personal 1
obligation to the creditor. The rule also makes clear that
anyone who may be liable on a debt of the bankrupt, in- —_—
cluding a surety, guarantor, ind-rser, or"codehtor, is au- _ lother
thorized to file in the name of tae creditor of the bank-
rupl. Sce 3 Collier € 37.21 (1931); Countryman, Cases . @
and Materials on Debtor und Creditor 636-89 (1961).
The rule assures a fair opportunity to the surety or
other contingent claimunt to exercise the right of filing,
in the name of the creditor (or in his own name if that
of the creditor is unknown) by recognizing that he
should not be required to wait un‘il the last minute be-
on) forle the e_xpirat?on of the period allowed for the ﬁl'!ng of ldate set for the first
claims. Since filing his claim ¥ or before the firstYmeet- ‘
ing of creditors is ordinarily necessary in order for a !
creditor to participate in the election of the trustee and -
the other business conducted at the meeting, conditioning
the right to file under this rule on the creditor's nonfiling
at or before the meeting is a rezsonable accommodation
of the interests of the parties and administrative conven-
lence,

distribution j
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Rule 305, Witlidrawal of Claim

1 A creditor may withdraw a claim as of
2 right by filing a notice of withdrawal, except
3 as provided in this rule. If, after a creditor
4 has filed a-presf—ef claim, an objection is
5 filed thercto or a complaint is filed against
6 him in an adversary proceeding or the credi-
7 tor participates significantly in the case or
& receives a dividend, he may nol withdraw
9 the claim save @pon application o' motion,
10 with notice to the trustee or receiver, and
11 wpon order of the court containing such
12 terms and conditions as the court deems
13 proper.

Apvisory CoMMITTEE'S NOTE

Since 1938 it has generally been held that Rule 41 of
the Federal Rules of Civil Procedure governs the with-
drawal of a proof of claim. In re Empire Coal Salis
Corp., 15 F.8Supp. 971, 976 (S.D.N.Y)), af’d suby nom.
Kleid v. Ruthbell Cool Co., 131 F.2d 2372, 375 (2d Cir,
1942); Kelso », Meelusen, i22 F.2d 867, 870 (S8th Cir.
1941); In re Hills, 35 F.Supp. 532, 533 (W.D.Wash.
1940). Accordingly it was ruled in the cited cases that a
proof of claim may be withdrawn only subject to ap-
proval by the court after an objection has been filed.
This constitutes a restriction of {le right of withdrawal
as recognized by some though by no means all of the
cases antedating the promulgaiion of the Federal Rules
of Civil Procedure. See 3 Collier ¢ 57.12 (1961); Note, 20
Best.U.L.Rev. 121 (19-10).

The filing of a claim does not commence an adversary
proceeding under these rules, but the filing of an objes-

to the claim {

tion sewirst=theeiniment initintes a contest that must be
disposed of by the court. This rule recoizes the appli-
cability of the considerations undeylving Rule (1.2 of the
Federal Tules of Civil Procedure to the withdrawal of a




BANKRUPTCY RULES & OFFICIAL, FORMS 119

claim after it has heen put in issue by an objection. Rule
41(a)(2) of the Federal Rules of Civil Procedure provides
for a bar to dismissal over the objection of a defendant
who has pleaded a counterelaim prior o the service of
the plaintifl’s mntion to dismiss, Although the applicabil-
ity of this provision to the withdrawal of a claim was as-
sumed in Cownicay v. Union Bank of Switzerland, 201
F.2d 603, 608 (2d Cir. 1953), Kleid v. Ruthbell Coal Co.,
supra, Kelso v. Maclaren, supra, and In re Hills, supra,
this rule vests diseretion in the court to grant, deny, or
“eondition the request of a creditor to withdiraw, without
regard to whether the trustee has filed & merely defen-
sive objeclion or a complaint seeking an affirmative re-
cavery of money or property from the creditor.

A number of pre-1938 cases sustained denil of a cred-
itor's request to withdraw his proof of claim on the
ground that he had estopped himself or made an election
of remedies. 2 Remington, Bankiruptey 186 (Henderson
ed. 1956); ¢f. 3 Collier 201 (1961). Voting his elaim in an
election of a trustee was an iraportant factor in the de-
nial of a request to withdraw in Standord Varnish
Works v. Hoydocl:, 113 Fed., 518, 319-20 (6th Cir, 1906),
and In re Cann, 47 1.24 661, 662 (W.D.Pa. 1931). And it
has frequently been recognized that a creditor should not
be allowed to withdraw his claify one he s aceepled a
dividend. . re Fricdman, 1T Am.D.IL 510, 512 (Ref.,
S.D.N.Y. 1399); 3 Collier 205 (1964); ¢f. In re O'Gara
Coal Co., 12 F.2d 126, 129 (Tth Cir.), cert.denied, 271
U.S. 6383 (1926). It was held in Industiid Crodit Co. v,
Hazen, 222 F.24 225 (8th Cir. 19553), however, that al-
though 2 claimant had participated in the first meeting
of creditors and in the examination of witnesses, he was
entitled under Rule 11(a)(1) of the Federal Rules of Civil
Procedure to withdraw his claim as of right when he
filed a notice of withdrawal before the trustee filed an
objection under § 57g of the Act, While this jule incor-
porates the post-1958 cuse luv referred (o in the first
baragraph of this note, it rejects the mplicidion drawn
in the Hazon case that Rule 1i(a) of the Foderal Rules of
Civil Procedure supeisedes tha pre-1938 case law that
vests dizscretion in the court to deny or restricl with-
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drawal of a claim by a creditor on the ground of estoppel
or election of remedies, While purely formal or technical
participation in a case by a creditor who has filed a claim
should not deprive him of a right to withdraw his claim,

- a creditor who has accepted a dividend or who has voted
in the election of a trustee or otherwise pxarticipated ac-
tively in proceedings in a case should be permitted to
withdraw only with the approval of the court on terms '
deemed appropriate by it after notice to the trustee or
ceceiver, 3 Collier 205-06 (1964).

Rule 306. Objections to and Allowance of
Claims for Purpose of Distribution; Valu-
ation of Security

(a) Trustee’s Duty to Examine and Object
to Claims. The trustee shall examine proofs
of claim and object to the allowance of im-
proper claims, unless no purpose would be
served thereby.

(b) Allowance When No Objection Made.
Subject to the provisions of subdivision (d)
of this rule, a clain. filed in accordance with
Rule 302, 303, or 304 shall be deemed al-

10 lowed for the purpose of distribution unless
11 objection is made by a party in interest. b
“Objec tion[ 12 (c) Gbjestionsto Allowance. An objection E
13 to the allowance of a claim for the purpose :
14 of distribution shall be in writing. A copy of :
15 the objection and notice of a hearing thereon

= 16 shall be mailed or delivered to the claimant. o
an 17 If thetrusteejoins-withhidobjection'a claim . . - -
18 for relief of the kind specified in Rule 701, L°gaoincd With
19 the proceeding thereby becomes an adver-
20 sary proceeding.
21 (d) Secured Claims. If a secured creditor
22 files a proof of claim, the value of the secu-

WO o0 U W
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23
interest l 24
25
26
27

ritytheld by him as collateral for his claim
shall be determined by the court, and the
claim shall be allowed only to the extent it
is enforceable for any excess of the claim
over such value.

ADVISORY COMMITTEE'S NOTE

Subdivision (a) is derived from § 47a(8) of the Act.
The last clause recognizes that tne trustee and the court
should not be burdened by the making and consideration
of objections to claims when the disposition of the objec-
tion can have no consequence in the administration of
the estate.

Subdivision (b) relieves the court of the substantial
burden of making formal orders of allowance of claims
to which no objection is made. The automatic allowance
effected by the rule is only for the purpose of distribu-
tion and does not constitute a determination as to the
amount or validity of the claim for any other purpose.

Subdivision (¢) prescribes the manner in which an
objection to a claim¥shall be made and notice of the hear-
ing thereon given to the claimant. The contested matter

Isuch, initiated bypan objection to o claim is governed by Rule
914, unless a counterclaim by the trustee is joined with
the objection to the claim, The filing of a eounterclaim

R ordinarily commences an adversary proceeding subject to
the rules in Part VII. While the bankrupt’s other credi-
ters may make objections to the allowance of a claim,
the demands of orderly and expeditious administration
have led to a recognition that the right to object is gen-
erally centered in the trustee as provided in subdivision
(). 3 Collier § 57.17 [2.2] (1961). Section 57f of the Act,
requiring objections to claims to be heard and deter-
mined as soon as the convenience of the court and the
best interests of the estates and the claimants will per-
mit, is omitted since these considerations govern all pro-
ceedings and matters in bankruptcy cases. See Rule 903.

By virtue of the automatic allowance a dividend may

be paid on a claim which may therea“ter be disallowed

for the purpose
of distribution
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on objection made pursuant to subdivision (c). The
amount of the dividend paid before the disallowance in !
such event would be recoverable by the {rustee in an ad-
versary proceeding brought pursuant to § 571 of the Act.
Subdivision (d) 1s a restalement of § 57h of the Act.
The court may utilize any of the modes for determining
- the value of security specified in that subdivision ¢c any
other method it deems appropriate.

Rule 307. Reconsideration of Claims

A party in interest may move for recon-
sideration of an order allowing or disallow-
ing a claim against the estate. If the motion
is granted, the court may after hearingaspon
notice make such further order as may be
appropriate.

S U DD

Abpvisory COMMITTEE'S NOTE

This rule is a substantial revision of § 57k of the Act

and General Order 21(6). Because these provisions have

spoken only of the reconsideration of eclaims that have

been allowed, it has sometimes been held that a referee

has no jurisdiction to reconsider a disallowed claim, or .8

the amount or priority of an allowed claim, at the in-

stance of the claimant himself. See, e.g., In re Gouse, 7

F.Supp. 106 (M.D.Pa. 1934); In re Tomlinson & Dye,

Inc., 3 F.Supp. 800 (N.D. Okla. 1923). This view disre-

garded § 2a(2) of the Act and the “ancient and elemen-

tary power” of a referee as a court to reconsider any of

his orders. In re Pottasch Bros. Co., Inc., 79 F.2d 613,

616 (2d Cir, 1935); Castaner ©. Mora, 234 F.2d 710 (1st

Cir. 1956). This rule recognizes the power of the court,

including a referee, to reconsider an order of disallow-

ance on appropriate apphiedtion. k[ mo tion'
Reconsideration of a claim which has been previously

allowed or disallowed after objection is discretionary

with the court. The right to seck reconsideration of an
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allowed claim, like the right to object to its allowance,
should be recognized to rest in the trustee if one has
qualified and is performing the duiies of his office with
reasonable diligence and fidelity, A request forfeonsider-

ation of a disallowance would, on the other hand, ordi- '
I reconsider- .l

narily come from the claimant, the only party likely to
have a sufficient interest to make the motion. "

A proof of claim executed and filed in accordance with
the ruies in this Part III is prima facie evidence of the
validity and the amount of the claim notwithstanding a
motion for reconsideration of an order of allowance.
Failure to respond constitutes no admission, though it
may be deemed a consent to a reconsideration. In re
Goble Boat Co., 190 Fed. 92 (N.D.N.Y. 1911). The court
may decline to reconsider an order of allowance or disal-
lowance without notice to any adverse party and without
affording any hearing to the movant. If a motion to re-
consider is granted, notice and hearing must be afforded
to parties in interest before the previous action taken in
respect to the claim may be vacated or modified. After
reconsideration, the court may allow or disallow the
claim, increase or decrease the amount of a prior allow-
ance, accord the claim a priority different from that
originally assigned it, or enter any other appropriate
order. : = co-

The rule does not retain the limitation imposed by §
57k of the Act that apparently forecloses reconsideration
after the case has been closed. Authorities have disa-
greed as to whether reconsideration may be had after a
case has been reopened. Compare 3 Collier“ 364 (1964),
with 2 Remington, Bankruptcy 498 (Henderson ed.
1956). If a case is reopened as provided in Rule 515,
reconsideration of the allowance or disallowance of a
claim may be sought and granted in accordance with this
rule. With respect to a distribution previously made, the
allowance of a claim on such reconsideration would have
the effect prescribea by § 65c¢ of the Act. On disallow-
ance after reconsideration the trustee may recover divi-
dends previously paid on the claim, as provided in § 571
of the Act.
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Rule 308. Declaration and Payment of
Dividends

Dividends to creditors shall be paid as
promptly as practicable in such amounts and
at such times as the court may order. Divi-
dend checks shall be made payable and
mailed to each creditor whose claim has been
allowed, unless a power of attorney authoriz-
ing another person to reccive dividends has
been exccuted and filed in accordance with
Rule 910. In that event, unless a local rule or
10 court order provides otherwise, dividend
11 checks shall be made payable to the ereditor
12 and to such other person and shall be mailed
13 to such other person.

OO0 3NN -

ADVISORY COMMITTEE'S NOTE

The first sentence of this rule consolidates and consid-
erably simplifies provisions found in §§ 39a(5), 47a(11),
and 65b of the Act. The preparation of records showing
dividends declared and to whom payable is subject to
prescription by the Dircctor of the Administrative Office
pursuant to Rule 504(a). The rule, like the statutory pro-
visions from which it is derived, governs distributions to
creditors having priority as well as to gencral unsecured
credilors. See 3A Collier € 65.02 (1964). Notwithstanding
the detailed statutory provisions regulating the declara-
tion of dividends, a necessarily wide discretion over this

matter has been recognized to reside in the courtginiow—

. . . . : J

it d L exeessivedisberbitipnet]
Risy-have-to-be-recaverad. Sce 8A Collier, supra € 65.03;

1 Proceedings of Seminar for Newrly Appointed Refcrees
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in Bavkrupiey 173 (1964). Although the rule leaves to
the diseretion of the court the amounts and the times of
dividend payments, it recognizes the creditors’ right to
as prompt payment as practicable.

The second and third sentences of the rule make ex-
plicit the method of payment of dividends and afford
protection of the interests of the creditor and the holder
of a power of attorney authorized to receive payment.

Rula 309. Small Dividends

The court may by local rule or order di-
rect that no dividend for less than $1 shall

be distributed by the trustee(&ny such divi-
dend shall be treated in the same manner as
unclaimed money as provided in Rule 310.

[ I~ VUR S

ApvisoRy COMMITTEE'S NOTE

This rule permits a court to eliminate the dispropor-
tionate expense and inconvenience incurred by the issu-
ance of a dividend check of less than $81. Creditors are
typically more irritated than pleased to receive such
small dividends, but the morsy is held subject to their
specific 1equest az are unclaimed dividends under § 66 of
the Act. At the same time the trustee makes payment of
undistributed dividends to the clerk of the district court
pursuant to a direction in aceordance with this rule, Le
should file with the clerk a list of the nameoes and ad-
dresses, so far as known, of the persons entitled to the
money so paid in and the respective amounts payable to
them.

Rule 310, Unclaimed Funds

Sixty days after the distribution of the
final dividend, the trustec shall stop pay-
ment of all checks then unpaid and file with
the clerk of the district court a list of the

w2 N =

e

1
{to any creditor.




126 BANKRUPTCY RULES & OFFICIAL FORMS

names and addresses, so far as known, of the
persons entitled to such payments and the
amounts thercof. The unclaimed funds shall
thereupon be deposited in the registry of the
United States district court and shall be -
withdrawn as provided in Title 28, U.S.C,, §
2042,

o e

—
O O 00 =3
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ADVISORY COMMITIEE'S NOTE

This rule is derived from § 66 of the Act. The provi-
sion of the Act that the unclaimed money so deposited
shall not be subject to escheat under the laws of any
state is a rule of substantive law not appropriate for in-
clusion in the rule.




PART IV. THE BANKRUPT: DUTIES AND

BENEFITS

El 1

Rufe 401. A-d-p-uﬂ-hon as Automatic Stay of

Certain Actions on Unsecured Debts

(a) Stay of Actions:A-n—adj-ud-ie&gen shall__ 1

operate as a stay of, any action then-pendingl The f1ling of a petition
or-thereafter-commended against the bank- J1—
. he commencement or
rupt, or the enforcement of any judgment continuation of
against him, if the action or judgment is
founded on an unsecured provable debt other
than one not dischargeable under clause ),
(5), (6), or (7) of § 17a of the Act.

(b) Duration of Stay. Except as it may be
terminated, annulled, or modified by the (
bankruptey court under subdivision (c), (d),
or (e) of this rule, the stay shall continue ' ‘
until the bankruptey case is dismissed or the
bankrupt is denied a discharge or waives or
otherwise loses his right thereto.

(¢) Annulment of Stay Againet-Unsched-
wled-Creditor. At the expiration of 30 days
after the first date set for the first meet- '
ing of creditors, the stay provided by this
rule shall be deemed annulled as against any
creditor whose debt has not been duly sched-
uled and who has not filed his claim by that
time.

(d) Relief from Stay. Upon the filing of a
complaint by a creditor seeking relief from a
stay provided by this rule, the bankruptey

court L[ 37
Eéte L 28

jHdge shall set the trial date for the earliest
possible time, and it shall take precedence

o L N

i}
i
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whether before or
after
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29 over all matters except older matters of the
80 same character. The court may, for cause
31 shown, terminate, annul, -e# modifytsuch

L

, or condition

T

32 stay. ,
33  (e) Awailability of Other Relief. Nothing
34 in this rule precludes the issuance of, or re-
35 lief from, any stay, injunetiony-er restrain-
36 ing order,ghen otherwise authorized.

ApvisuRy COMMITTEE'S NOTE

This rule supplements and reinforees the policy of §§
11a, 14£(2), and 17c¢(4) of the Act. Section 11a provides
in terms for a mandatory stay until adjudication or dis-
missal of the petition of all actions founded on dis-
chargeable debts which are pending against the bank-
rupt when the petition is filed. This statutory provision
has been further held to authorize stay of the enforce-
ment by levy of execution or otherwise of a judgment on
a dischargeable debt against the bankrupt. 1 Collier ¢
11.03 (1960). As a matter of comity application for the
stay has frequently been made heretofore to the court
where the action is pending, but the Act and the case
law do not recognize any discretion=in the-éourt to deny
or condition the stay against creditors holding dis-
chargeable debts. Id. §f 11.05, 11.08.

By amendatory legislation in 1970, Congress substan-
tially extended the protection of a bankrupt against ac-
{ions by his creditors well beyond the limits of § 1la.
Section 17c¢c(4) now authorizes the bankruptey court to
enjoin any creditor from instituting or continuing an ac-
tion on any debt, whether or not dischargeable and ufter

adjudication. This provision is corre-
lated with two other amendments of the Act protective of
bankrupts: (1) Paragraphs (1) and (2) of § 17¢ provide
for a determination of the issue of dischargeabilily of
any debt by the bankruptey court and for the determina-
tion of any issues remaining after it determines that any
debt is nondischargeable; and (2) section 14f(2) requires

gor injunction




All creditors receive notice of the effect of the petition

as a stay along with notice of.the first meeting of-creditors

(see Official Form No. 12).’ The bankruptcy Sourt may appropriately
Also give notice of the stay to the judge or other officer of a
nonbankruptcy court in which an action subject to the stay is known
to be pending, particularly when there appears to be a likelihnod
that action in disregard of the stay may occur.
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that an order of discharge enjoin all creditors whose
debts are discharged from thereafter instituting or con- 4
tinuing any action or employing any process to collect
such debts as personal liabilities of the bankrupt.

Subdivision (a). This rule relieves the bankrupt from :
the necessity of filing an application for a stay or an in- - o o
junction against the institution or continuation of any .
action on a dischargeable debt or of one not dischargea-
ble under § 17a(2), (3), (4), or (8) of the Act\The stay
provided by the rule protects the bankrupt and relieves
other courts from pointless and needless litigation. The
rule provides an expedited procedure in subdivision (d)
for determining the propriety of granting relief from
the stay where a special justification exists—e.g., to
allow an unliquidated claim to be determined by judg-
ment in a pending action, as in In re Gerstenzang, 52
F.24 863, 864 (S.D.N.Y. 1931), or to enable the creditor
to satisfy a condition to the enforcement of the claim
‘against a surety, as in Manufacturers’ Finance Corp. v.
Vye-Neill Co., 46 F.2d 136 (D.Mass. 1930), aff’d, 62 F.2d
625, 628 (1st Cir.), cert.denied, 289 U.S. 738 (1933).

The premise of the provision for staying actions and ' -
enforcement of judgments on debts excepted by clauses
(2), (4), and (8) of § 17a of the Act from discharge is the
same as that underlying § 17c(2) of the Act. As pointed .
out in Sen. Rep. No. 91-1173, 91st Cong., 2d Sess. 2, 4 I |
(1970), bankrupts have been harassed by creditors who -
file actions against their dcbtors notwithstanding the
bankruptey, in the hope and expectation that default
judgments will be entered. Section 17c of the Act un-
dertakes to correct this abuse while recognizing the
rights of creditors to prompt adjudication of their rights
by conferrirg jurisdiction on the bankruptey court to de-
termine the dischargeability of any debt under § 17a of
the Act. The jurisdiction of the bankruptey court to
make thiz determination is exclusive with respect to
debts allagt to come within elauses (2) and (1) of § 172
and, subject Lo a limited exception, within clause (8) of §
17a of the Act. The abuse intended to be dealt with by
Congress arnse in large part as a result of creditors’ ac-
tions and efforts to enforce judgments on debts alleged z

e
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in postbankruptey complainls to be nondischargeable
under § 17a(2). Indeed, dischargeability undev Lhis cluuse
typically depends on the resolution of queslions of fact
that conceivably could be yaised in almost any action or
in respect {o alinost any judgment on a contracl claim
against the bankvupt. Cf. Hisey v. Lewis-Gale Hospital,
Inc., 27 F.Supp. 20, 27 (\WD.Va. 1939)., A stay of the
creditors from proceeding outside of the bhankrupley
court on deblis alleged to come within § 17a(2), (4), and
(8) protects the bankrupt from harassment and frustra-
tion of the benefits intended to be assured by the enact-
ment of § 17¢(2). A eredilor who contends that s delby
is not discharged under § 17a(8) is not subject to the fil-
ing requirement of § 17¢(2) if there is a right to jury
trial and a jury trial has been or will be demanded. Since
the special situation contemplated by this reference to
a jury trial can hardly arise except in a pending action
for an intentional tort that will support a contractual or
quasicontractual claim or in a pending action for negli-
gence, the instances when a court other than the bank-
ruptcy court can determine dischargeability of a debt
under § 17a(8) will be infrequent. Although in such an
eventuality the ereditor may request relief from the stag
under subdivision (d), the bankrupt’s right to seel ap
injunction under § 17¢(4) is also recoznized Ly subdiva-
sion (e). : R ’
Subdivision (¢). The exception for debts not discharze-
able under § 17a(3), viz., those not scheduled in time for
proof and allowance, involves consideralions differenc
from those discussed in the preceding paragraph Faer
though a debt is not listed in the schedules as originally
filed, it cannot be said to be nondischargeable unless.
without the creditor’s notice or actual knoswledge, the
case has progressed so far in the course of its adminis-
tration that it is too late for the omitted creditor to
prove his cl. im and avail himself of an equal epporiu-
nity with other creditors to participate in the »1l:mni.-
tration of the affairs of the estate. See In re Dccirrw,
112 Fed. 662, 663 (N.D.Ga. 1901); 1 Collier 1142 (1460);
id. § 17.23 (1967). Subdivizsion (¢) rests on the n sump-
tion that if a debt remains unlisted for 80 d:y- «.ftor the
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first date set for the first meeting of creditors, it is then
unlikely that the omitted creditor will have an opportu-
nity to participate effectively in the administration and
the stay provided by this rule is accordingly deemed an-
nulled. As recognized by subdivision (e), the bankrupt
may nevertheless be able to obtain a stay or an injunc-
tion under the Act.

Subdivision (d). A creditor who is subject to the stay
of this rule may obtain relief therefrom in appropriate
cases by filing a complaint in the court. The adversary
proceeding thereby commenced is governed by the rules
in Part VII subject to the requirement of subdivision (d)
of this rule that the trial date be set for the earliest

date l

possible time and given precedence over all other matters
not of the same character. As noted in the previous para-
graph, a stay against an omitted creditor is annulled at
the end of 30 days following the first date set for the
first meeting of creditors. If he should seek relief from
the stay before the lapse of that period, he would disclose
his knowledge of the bankruptcy and thereby substanti-
ally undermine his request for relief.

Subdivision (e). As subdivision (e) recognizes, the right
of the bankrupt under § 11a or § 17¢(4) of the Act to ob-
tain an injunction against the institution or continuance
of an action on a debt against him is not affected by this
rule. Such relief may be sought by answer to a complaint
of the creditor filed under subdivision (d) of this rule as

well as by a complaint. See -Rules-701, }ILAMMLF,

court may terminate, annul, e modify“the stay provided
by this rule in any proceeding brought for the purpose
of obtaining such relief or of obtaining an injunction or
restraining “order against an action or the enforcement
of a judgment that is subject to the stay. Annulment
may be appropriate where a judgment on a nondischarge-
able debt has been inadvertently entered or enforced
notwithstanding the stay. Since the stay provided by this
rule does not operate with respect to any action, or the
enforcement of any judgment, on a debt excepted from
discl.arge by clause (1), (5), (6), or (1) of ihe Act, the stay
is not likely to be affected by proceedings brought for
the purpose of obtaining a determination that a debt is
not dischargeable under one of these clauses. -

or condition

= ;};
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The premise of this rule is that in the usuai eoae ac-
tions on dischargeable debls and on debis alic,: d L obe
nondischiar: cable under § 17a4(2), (3), (1), and (%) shoulid
be stayed i the interest of protecting the baolrapt's
right te his discharge. See Hisey v. Lewis-Gal, [lospilal,
Ine., 27 ¥.Supp. 20, 26 (W.D.Va. 1930); D 2¢ Nichols,
22 F.Supp. 691, 695 (W.D.Ky. 1928): In 1¢ Dolanro,
1 ¥.Supp 678, 630 (D.Conn. 1932); In re Nuttall, 201
Fed. 557, 559 (S.D.N.Y. 1912). The ruic not only re-
lieves the bankrupt against the risk of [.ilae Lo e~V
timely relie? weain-t crcditors’ aetions Lt vhinieee- the
need for liti wtion of the richt to @ sty in e veuald
ense. While the initiative for bringing tie issee of the
right 1o a stay is shifted from the bankrupt to the ercdi-
tor, facts providing a justification for modifying the stay
will ordinarily be more easily provable by thc creditor
than disprovable by the bankrupt. The rule does not su-
persede § 11a or § 17c of the Act or restrict the discie-
tion of the court as a court of cquity to zin! relief to
any party.

Rule 102. Dutics of Bankriipt

In oddition to perfurmin: o'l du'i ~
preseribed by the, o rales, the bunirapy shail
(1) attend and submit to an excnination @t
the first meoting of ereditors and at such
other times as ordered by the court; (2) at-
tend at the hesring wpon a comypluint objeet-
ing to his discharge and, if called a5 2 wit-
ness, testify with respect to the izsues raised
by-the-pleadings; (3) if he has not yet filed a
10 schedule of property pursuant to Rule 108,
11 immodiately infoem the veedver, ¢ if vi -
12 ceiver is appointed, the Letsie o b widl i

¢ 00 =3 S UL 0o DO
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13 as to the location of vl prose (o nemesefs

14 and the ner. ond adilress of every pois o

15 holdirs money or proporiy st his

i wiich he has an
interest
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16 withdrawal or order; (4) if the court di-
17 rects, file a statement of the executory con-
18 tracts, including unexpired leases, to which
19 he is a parly; (5) cooperate with the re-
20 ceiver, if any, and the trustee in the prepa-
21 ratien of an inventory, {he examination of
22 proofs of claim, and the administiation of
23 the estate; and (6) comply with all orders of
24 the court.

Apvisory COMMITIEE'S NO1E

Together with Rule 108, which adapts the provisions
of § 7a(8) and (9) of the Act, and Rule 205, which incor-
porates the provisions of § Ta(10) of the Act, this rule
imposes substantially all the duties prescribed for the
bankrupt by § Ta of the Act. Clause (3) of this rule is an
implementation of the provisions of Rule 602, and clause
(4) authorizes the court to facilitate compliance with

Rule 607 by requiring a bankrupt to W disclo-
sures respecting his executory contracts s required

of debtors under Chapters XI, XII, and XIIL. See §%

|heretofore

324(1), 421(1), and 62 1(1) of the Acl. &

Rule 103. Exemaptions

1 (a) Claim of Exemptions. A bankrupt
2 shall claim his exemptions in the schedule of
3 his property required to be filed by Rule 108.
4 (b) Trustee’s Report. The trustee shall ex-
5 amine the bankrupt’s claim for exemptions,
6 set apart such as are lawfully claimed and
7 allowable, and report to the court the items
8 set apart, the amount or estimated value of
9 each, and the exemption. claimed that are
10 not allowable. The report shall be filed with
11 the court no later than 15 days after the

12 trustee qualifies. If the trustee reports that

But cf.Chapter XIII
Rule 13-502(3). !
. ¢
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13
14
15
16
17
18
19

20

21
22
23

24

25

26
the bankruptcy judge shall]27
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any exemption claimed is not allowable, he
shall forthwith mail or deliver copies of the
report to the bankrupt and his attorney.

(c) Objections to Report. Any creditor or
the bankrupt may file objections to the re-
port within 15 days after its filing, unless
further time is granted by the court within
such 15-day period. Copies of the objections
so filed shall be delivered or mailed to the
trustee and, if the objections are by a credi-
tor, to the bankrupt and his attorney. After
hearing upon notice the court shall deter-
mine the issues presented by the objections.
The burden of proof shall be on the objector.

(d) Procedure if No Trustee Qualified. If

file the report prescribed|28
by subdivision (b) of this|29

rule within 15 days after
the first date set for
the first meeting of
creditors.

30
31
32
33
34
35
36
37
38
39

40

41
42
43
44
45
46
47

no trustee has qualified} i

.
b usﬁtee m;sf"b;d ?3 sluhdr 'I’s"".' (‘b’ Sha.ﬂl b'e
If the bankrupt files objections to the report,
the court shall appoint a trustee or receivery

(e) Approval of Report if No Objections.

If no objections are filed within the time pro-
vided by this rule, thex i

» who shall represent the
estate in the hearing on
the objections.

(f) Claim of Exemption by Person Other
Than Bankrupt. If the bankrupt fails to
claim the exemptions to which he is entitled,
or if he dies before his exemptions have been
set apart to him, his spouse, dependent chii-
dren, or any other persons who are entitled
to claim the exemptions allowable to the
bankrupt may, within such time as the court
may order, file a claim for his exemptions or
object to the report.

report shall be deemed
approved by the tourt.

On request, the court may,
Ft any time and without
reopening the case, enter
an order approving the
report.

o e e e 1 o S mp A
v, ;
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Apvisory CoMMITTEE'S NOTE

Subdivision (¢) of this rule comes frum § 7a(8) ¢f the
Act.

Subdivision (b) is derived from § 47a(6) of the Act and
General Order 17(2). The time allowed the trustee for
filing the report of the exefiptions set apart to the bank-
rupt is extended to 15 days following the trustee's quali-
fication in recognition of the fact that the 5 day period
prescribed by the general order generates an excessive
number of requests for extension. If the bankrupt needs
more prompt determination of his right to exeiptions,
he may request expedition of the report by the trustee
under Rule 906(c). The requirement for delivery of a
copy of a report denying a claim of exemption to the
bankrupt and his attorney is added by the last sentence
of the subdivision to assist them in making a timely deci-
sion on whether to appeal.

Subdivision (e) of the rule is an elaboration of the last
clause of General Order 17(2). The 10-day period allowed
by the general order for the filing of objections to the
trustee’s report has been enlarged to 15 days, but the
time cannot be extended under the rule after the expira-
tion of {he 15-day period. The allocation of the burden
of proof made by the last sentence of subdivision (c)
rests on the assumption that the trustee has performed
the duties imposed on him by subdivision (b) with due
regard to the rights of the bankrupt as well as the credi-
. tors whom he represents. Although the assumption
might be questioned by the bankrupt, the case law has
generally placed the burden of proof on the bankrupt
whenever there is an issue raised as to his right to an
exemption claimed. In re Dederick, 91 ¥.2d 646, 650
(10th Cir. 1937); In re Campbell, 124 Fed. 417, 421-22
(W.D.Va, 1903); In re Stincinetz, 38 Am.B.R. (N.5.) 544,
547 (Ref., D.Kans, 1938) ; 1 Collier ©.6.23 (1960). In view
of the centering of the responsibility in the trustee to act
generally on behalf of the creditors, hewewer, it is not
unfair to them and is consonant with principles of sound
administration to require any objector to tke report to
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carry the burden of sustaining his objection. ~¢ 3 Rem-
ington, Bankruptey 117 (Henderson ed. 1957). Bul sce
In re Campbell, 124 Fed. 417, 421-22 (W.1D.Va. 1903).
Subdivision (d). The procedure preseribixd in subdivi-
sion () for a case in which there is no trustee is an ad-
aptation of that approved in Smalley v. Lougenour, 196
U.S. 93 (1905). See 1 Collier, supra § 6.21. The last sen-
tence of the subdivision recognizes that if there are
objections by the bankrupt or other beneficiary of the ex-
emption law to a report made by the baukruptey judge
under this rl%the adversary character of the mutler re-

quires the appeintment of a Lrustee or recoivav Lo repre-
sent the interests of the estite. Rule 209(b) governs the
appointment of a trusice, and Rule 201(a)(5) has parlicu-
lar reference to the.appoiniment of a recciver in the
kind of situation contemplated in this subdivision. If a
creditor objects to the report of the bankruptcy judge,
no trustee or receiver need be appointed, since the credi-
tor may represent the interests of the estate and the
bankrupt may defend the report insofar as it would
allow his claim to exemptions.

r
SEE ATTACHED SHEET |

4 [5 %13 A

Subdivision (f) spells out the procedure 1o be fullovred
by persons other than the bankrupl entitled to claim ex-
emptions under the case law construing § 6 of the Act
and under the proviso of § 8. It adopts the approach of
the courts in allowing considerablc flexibilily in proce-
dure to protect the bankrupt’s spouze and othier benefici-
aries of the exemption laws against prejudice resulting
from the failure of the bankruptl to make a timely appli-
cation in his schedule. See, e.g., In re Youngstrom, 153
Fed. 98 (8th Cir. 1907) (bankrupt left state tefore bank-
ruptey; wife allowed to claim 'e'xempti(m when trustce
was proczeding to sell property); In re Ldclmnan, 172
F.Supp. 200, 202 (F.D.N.Y. 1959) (wife of bonkrupt al
lowed to claim wage exemplion for benefit of fiunily

£ L S e ———
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Subdivision (e) recognizes that if no timely objection Is fil:d to

the report of exemptions, there is no issue before the court, and the
bankrupt's right to the exemptions set apart in the repor. should not

await further action of the court. See In re Campbell, 1.4 Fed. 4.7,

421-22 (W. D. Va. 1903); Taylor Co. v. Williams, 139 Ga. 581, 77 S. E.

386 (1913). The rule relieves the court of the formality of making an
order of approval unless requested by a party and enables the party to
obtain a formal order of approval after a case is closed without the

necessity of reopening the case.

. -}'g:i«,
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when trustee sounhi to compel turnover of deposit in her
name which contained funds derived from bevkrupt's
wages); In re Marson, 170 Fed. 356 (N.DJowa 1909)
(husband allowed to claim exewplion by “petition” 6
months after wife’s bankruptey notwithstanding her
failure to claim exemplion in schedule); In re Luby, 155
Fed. 659 (S.D.Ohio 1907) (wife of absconding bankrupt
allowed to file claim for exemption before properly sold
by trustee). The court retains discretion under the subdi-
vision, however, to refuse to entertain a claim for ex-
emption bacanee of the Liches of the party assarting the
claim or for other good cause. See, e, In re Durnhan,
202 Fed. 762, T65-66 (W.D.Wash. 1913) (hoinestzad
claimed by wife of bankrupt denied when deluy of over 3
years in making claim was not due to inadvertence).

Rule 404. Grant or Denial of Discharge

(a) Time for Filing Complaint Objecting
to Discharge. The court shall make an order
fixing a time for the filing of a complaint ob-
jecting to the bankrupt’s discharge under §
14c of the Act. The time sirell ho not less
than 30 deys nor more thru €8 duys after
the first dote set for the irst mocting of
creditors, except that if notice of no dividend
is given pursuant to Rule 203(b), the court
10 may fix such time as early as the first date
11 set for the first meeting of creditors.

12 (b) Notice. The court shall give at least 30
13 days’ notice of the time fixed for filing a
14 complaint objecting to the bankrupt’s dis-
15 charge under § 14c of the Act except that
16 only 10 days’ notice is requived if notice of
17 no dividend is given under Rule 203(b). Such
18 notice shall be given to all ceeditors and-the
19 ~distriet—eireetor—ofinteranlrovenns in the

W 00 =3 O U 0O DD
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manneyr provided in Rule 203, and to the
trustee and his attorney, if any, to their re-
spective addresses as filed with the court.

(¢) Extension of Time. The court may for
cause, #pon its own initiative or wpon appli-
cation of any party in interest, extend the
time for filing a complaint objecting to dis-
charge. o

(d) Grant of Discharge. szn expiration
of the thwe fined {or filing a complaint ob-
Jecting to discharge, the couri shall forth-
with grant the discharge unless (1) a com-
plaint objecting to the discharge has been
filed, (2) the bankrupt has filed a waiver
under Rule 405, (3) it appears that the bank-
rupt has failed to attend and submit himself
to examination at the first meeting of credi-
tors or at any meeting specially called for
his examination, or (4) the preseribed filing
fees have not been paid in full.

(e) Applicability of Rules in Pert VII. A
proceeding commenced by a comnplaint ob-
jecting to discharge is governed by the rules
in Part VII,

(f) Order of Discharge. An order of dis-

conform substantially to
Official Form No. 24.

charge shalVdeelave-that

Oon



g

JANKRUPTCY RULES & OFTICIAL FORMS 139

55  +2)-aH—ereditors—whese—debto—are —din- ,
56 i _ . ) bl e—or

.

b7 - : : ) 3 o :
b8 pw q : L ja1-
59 bilitiesof-the bankeupt— )
60 (g) Registration in Other Districls. An B

61 order of discharge that has become final may
62 be registered in any other district by filing
3 in the offiee of the clevk of the district court
64 of that district a ecrtificd copy of the order
65 and when so registered shall have the same
66 effect as an order of the court of the district
~67 where registered and may be enforced in like
68 manner.
69 (h) Notice of Discharge. Within 45 days
70 after an order of discharge becomes final,
71 the court shall mail a copy of theforder of  —1—
72 -diseharge to the persons nemed in subdivi- [_qf_(h_
78 sicn (b) of this rule. T W&i

Apvisory CoMMITIEE'S NOT:

Subdivisions (a), (b), and (¢) of this rule are adapti-
tions of the provisions of §§ 14b(1) and 58b of the Act
that pertain to the procedure for delermining whether a
discharge will be granted. The except clauses of the last
sentence of subdivision (a) and the first sentence of =ub-
division (b) are correlated with provisions of Rule 203(b)
and 302(e)(1) desipned to facilitate the administration of
estates when no dividend is anticipated. The time fixed
by the court under subdivision (a) may he enlarged as
provided in subdivision (¢) and Rule 906(h).

The notice referred to in svbdivision (b) is required to
be given Ly mail and addresscd to creditors andthe dis—
triet-direstor—of—internalevenues as provided in PLule
203. The provision of § 58b of the Act for notice to the
United States attorney of the time for filing objections




4

An extension granted
on an application pursuant
to subdivision (¢) of the
rule would ordinarily re-
dound to the benefit
onl- of the applicant, but
the'scope and effect of thdg
extension would in any
event depend on the terms
of the extension.
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to discharge has not been carried into the rule because of
the ineffectualness of such a routine notice to <erve its
purpose of alerting that officer to the possible need for
him to file a complaint objecting to the discharge. When
the circumstances indicate the appropriateness of calling
on the United States attorney to take an interest in the
Question of a bankrupt’s discharge, the court may act
under § 14d of the Act. See also 18 U.S.C. § 3057.
Subuwivision (d) of this rule is a revision of the first
clause of § 11b(2) of the Act. If a complaint objecting to

discharge is filed, the court’s grant or denial of the dis-

charge will be entered at the conclusion of the proceed-
ing as a judgment in accordance with Rule 921. The in-
clusion of the clauses in subdivision (d) qualifying the
duty of the court to grant a discharge when a waiver has
been filed and when the bankrupt has failed to attend or
submit to an examination is in accord with the construe-
tion of the Act. 1 Collier € 14.16 (1966). If the bankrupt
has failed .to attend or submit to an examination, the
court will ordinarily proceed under Rule 106 to deter-
mine whether he shall be deemed to have waived his
right to dicharge. As pointed out in the Note accom-
panying Rule 406, however, the court may proceed to de-
termine whether the discharge should be denied on a
ground specified in § 14¢ of the Act. The prohibition by
clause (4) of subdivision (d) on the grant of a discharge
to a bankrupt before the filing fees have heen pitid pre-
serves a limitation embodied in the fir:t clause of §
14b(2) of the Act.

Subdivision (e). An objection to discharge is now re-
quired to be made by a complaint. which initiates an ad-
versary proceeding as provided in Rule 703. The require-
ments of the second sentence of § 58h of the Act
respecting notice of the hearing upon objections to the
bankrupt’s discharge are superseded by Rules 704, 705,
712, and the other rules of Part VII which govern adver-

. sary proceedings.

Subdivision (f).
Official Form No. 24,
to which subdivision (£f)
refers, includes the
provisions which are
required by 8 14f of
the Act to be set out in
the order of discharge.

Subdivistonstfitrtnd-thrrre-based-on § Hf—e-and

i

Subdivision (g) is

—stantiatly—to-OffictatFormNo—24¥Registration may fa-

cilitate the enforcement of the order of discharge in a

based on § l4g of the Act.
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distviel other than that in which it was entered. See 2
Moore § 1.01[2] (1967). Because of the extraterritorial
service of process authorized by Rule 701, however, reg-
istration of ithe order of discha. e is nol neceszary under
these rules Lo enable a discharged hankrupt to obLuin re-
lief against a creditor proceeding in any distriet of the
United States in disregard of the injunctive provisions - L

of the order of discharge. tvist i Subdivision (h) is based
quireinent ef-§-4h-of—the-fret that notice be given of the 4 on § l4h of the Act but
debts determined by the court to be nondischargeable omits its re-—

and of the debts as to which proccedings to detevmine

dischargeubility are pending. The bankrupl and cvery

credilor whose debt is the subject mattor of any proceed-

ing to determine dischargeability will otherwise have

had nolice of its pendency or disposition. Parties other

than the bankrupt and the creditor whose debt is in-

volved have no sufficient need of notice of the pendency

or delermination of such proceedings to warrant inclu-

sion of this information in the notice of discharge re-

quired by subdivision (h). The debts to be specified in the

notice required by § 14h of the Act could not in any

event purport to be a complete list of the debts that may

be nondischargeable.

Rule 465, VWaivercf Diselarge

1 Any bankrupt may waive his right to dis-
2 charge by a wriling filed with the court. ‘

Apvisory COMMITTEE'S NOTE

This rule is an adaptation of the first sentence of the
proviso of § 14a of the Act. The rules eliminate the fic-
tion that the adjudication operates as an application for o
a discharge, and no distinction is made between corpora-
tions and other persons in this regard. Accordinviy the
requircinent of the Act that a waiver be filed befure the )
hearing on the application for discharge is omitted. B
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Rule 166, Iaplied Waiver of Diselinvuce

1 If the bankrupt fails to attend and submit
2 Limscelf to examination at the frst mecting
3 of erciditors, at any meeting specially called
4 for his examination, or atl the trial on a com-
5 plaint objecting- to his discharge, the court
6 on motion shall) or on its own initiative may,
7 set a time for hearing to determine whether
8 the bankrupt shall be deemed to have waived
9 his right to a discharge. Notice of the heuy- ' -
10 ing shell be given the banloupt and such
11 other parties in interest as the court may
12 designate.

ADVISORY COMMITTEE'S NOTE

This rule provides a procedure for deteFmining
whether a bunkrupt has waived his right to a dizcharge
under § lde of the Act. It recognizes the right of the
bankrupt to notice and an opportunity to be heard on the
question whether his failure to attend and submit to an
examinalion was excusable. Notwithslanding the omis-
sion in § e of any reaopanition of the possibility of ex-
cuzing failtre to app.wr or bhe exianined it tne heering
onh objections tu diachiaipze, the courts have afforded the
bankrupt an opportunity to justify a failure to appear or .
submit to examination zt such a hearing as well as af a
meeting of creditors. See LaBarbera . Grubard, 112
F.2d 738 (2d Civ. 1940); In re Busdick, 62 F.Supp. 931
(W.D.XN.Y. 1915); 1 Collier 131-1.11 (1966). Notwithstand-
ing the failure of the bankrupt to appear or be exumined
at a mecting or at the trial of the complaint objecting to
his discharpe, the court may proceed o determine .
whether the discharge should be denied on a ground o
specificd in § 1dc of the Act. If the plaintift discharges
his burden of proof at the trial, he is entided to jude-
ment denyine the di<decveand the issues dete i dle
at a heaving under this 1u'e would theyeby becor e of,
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Rule 467. Burden of Proof in Objectiny to
Discharge '

1 At the trial on 2 complaint objecling to a
2 discharge, the plaintiff has the burden of ‘
3 proving the factls essential to his objection.

Apvisory COMMITTEE'S NOTE

This rule is an adaptation of Cal.Fvid, Code § 500,

which sets out the Lasic rule governing bmden of proof

in civil litipation. The rule supersedes the proviso at the

) end of § 1dc of the Act. The proviso hux generally been

equated with a requirement that the objector make a

prima facic case under § 1de. Sce, r.g., In re Pioch, 235

F.2d 903, 905 (3d Cir. 1956) (“the burden of proof is on

the objecting creditor to prevent the bankrupt's dis-

charge, otherwise stated, the objecting creditor must

make out a prima facie case”), Sce alsu Feldenstein v,

Radio Distiibuting Co., 325 F.2d 892, 893 (Gth Cir.

1963); Jolhnson r. Bockmiu, 282 F.2d 511, 545 (10th Cir.

1960); Ludustiiol Back o) Coucree = Risaoll, 219 10,24

G214, 62526 (2d Civ, 1855); Diwsi il ¢, Seatt & Co., 114, )

115 F.2d 872, 875 (1= Cir. 1910); 1 Collier 131 1.1 (1466). !
This rule duves not deal with the burden of going for-

ward with the cvidence. Subject to the allocation by the .

rule of the initial burden of producing evidence and the

ultimate burvden of persuasion, the rule leaves to the

courts the formulation of rules governing the shift of the

burden of going forward with the evidence in the light

of svch eonsiderations as the difficulties of proving the

nonexistence of a fact and of establishing a fact as to

which the evidence is likely to be more acceszible to the

bankrupt than to the objector, See, .., Tu 1« Hagyre rty,

165 F.2d 977, 979-Ru 24 Cie, 1998); Fodero!l prorision -

Co. r. Eishowesly, 91 1.2d 571, 375 (2d Cie, 19237%); T e

Eiceputa, 41 F.Supp. 926, 927-25 (E.D.N.Y. 1011,

SFE T b e T S Sn ames Fo B = T LT T - -
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Rule 408, Notice of Nendisclovge

If a waiver of discharge is filed, or if an
order is entered denying or revokine a dis-
charge or deeming the right thereto to have
been waived, the court shall, within 30 days
after the ﬂlmg of the waiver or the entry of
the order, give notice thereof by-mail-to all
creditors &Hl-ﬂie-fheﬁ'tet-fhree-t-oﬁyf-i-n-@emﬁ-

-Feverue in the manner provided in Lule 203.

00 -1 OV a QO DD

Abpvisory CoMMITTEE'S NoOTE

The suspension by § 111 of the Act of the statute of
limitations affecting any provable debt of a bankr upt
terminates within 30 days after the b: wmkrupt is denied
his discharge or otherwise loses his rirht to a discharge.
If, however, a bankrupt's failure to get a discharge does
not come to the attention of his ereditors until after the
statutes of lmitations have run, he obhtuins substantially
the same benefits from his bankruptey as the bankrupt
who is discharged.

This new rule requives the court to notify ere litors

B a2 Aok o3 L T VE DUCTDRY S YV SOVIVOE LIS ITTON a bank-

rupt fuiis to obt:in a dis havee bheevuse he hlul a waiver
of discharge under Rule 1013, or becau<e he lo-{ Lis right
thereto by virtue of an order denying or revoking his
discharge under § ldc o1 § 15 of the Act or deter mining
that he had \vnivcd his ri;:ht to a discharge under Rule
406.

Rule 169. Determination of Dischargeability
of a Debt; Judzment on Nondischarpeahle
Debt; Jury Triul
(a) Procceding o Determine Diseli -

bility.

(1) Persovs Eatitled to File Co.. ik

Tiie for Filing 1 Ordiviig Ces.. A Lonk-

e QO LD -
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rupt or any creditor mey file a conmplaint
with the court to obtain a determination of
the dischargealility of any debt. Excopt us
provided in paragraph (2) of this subdivi-
sion, the complaint may be filed at any tine,
and a case may be reopened without the pay-
ment of an additional {iling fee for the pur-
pose of filing a complaint under this rule.

(2) Time for Filing Complaint Under §

17¢(2) of the Act¥The couvt shall mel av
order fixing a time for the filing of a con-
plaint to determine the dischargeability of
any debt pursuant to § 17¢(2) of the Act.
The time shall be not less than 30 days nor
more than 90 days after the first date set for
the first meeting of creditors, except that if
notice of no dividend is given pursuant to
Rule 203(b), the court may fix such time as
early as the first date set for the first meot-
ing of creditors. The court shall give eredi-

2

: Notice of Time Fixed.

tors at least 80 days’ notice of the erdes¥ox- [time so fixed

cepl that only 10 days’ notive is required if
notice of no dividend is given under Ilule
203(b). Such notice shall be given to all ered-
itors and—the—distriet—direetor—ef—internal

) xevenye in the manner provided in Rule 203.

The court may for cause, wpon its own initi-
ative or wpon application of any party in in-
terest, extend the time fixed under this para-
graph.

(b) Claim and Demand for Judgment on
Nondischargeable Dcbt. If his claim has not
vet been reduced to judgment, the crcditor
shall include in a complaint or answer filed
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under subdivision (a) of this rule a state-
ment of his claim and demand for judgment
on the debt as provided in § 17¢(3) of the
Act. '

(¢) Jury Trial. Either party may demand
a trial by jury of any issue triable of right
by a jury by serving wpon the other party
and filing a demand therefor in writing at
any time after the filing of a complaint
under this rule and not laier than 10 days
after the service of the last pleading divected
to such issue. Such demand may be indorsed
wpon a pleading of the party. In his demand
the party shall specify the issues which he
wishes to be so tried. If he has demanded
trial by jury for only some of the issues so

triable of right, any other party within 10 -5

days after service of the demand or such
lesser time as the court may order, may
serve a demand for trial by jury of any
other issues so triable of right in the pro-
ceeding. The trial 6i an issue for which a
jury trial has been demanded shall be placed
on the jury calendar of the district court
when it is rveady for trial unless (1) the
bankruptey judge determines after hearing
on notice that the issue is not triable of right
by a jury or (2) a local rule of court provides
otherwise. Jssues not triable of right by a
jury may be tried by the bankruptey judge,
and motions and applications in the proceed-
ing other than those necessarily incidental to
and made during the course of the jury trial
may be determined by the bunkruptey judge.
The failure of a party to serve and file a de-




i
H
1
i
i

ot g pieeemen e
LT

BANKRUPTCY RULES & OFFICIAL FORMS 147

74 mand in accordance with this rule consti-
75 tutes 4 waiver by him of trial by jury. Rules
76 47-51 of the Federal Rules of Civil Proce-
77 dure apply to a jury trial under this
78 subdivision.

79  (d) Applicability of Rules_in Part VII. A _ . : _ [
80 proceeding commenced byth% complaint filed L-a-. -
81 under this rule is governed by the rules in
82 Part VIL

-ADVISORY CoxrmirTen’'s Nork

This rule prescribes the procedure to be followed when -
a party requests the court of bankruptey to determine
dischargeability of a debt pursuant to § 17¢ of the Act.
The provisions authorizing reduction of. the time to be
allowed Tor filing a complaint under the rule and of the
- required interval between the notice and the date fixed
by the court are correlated with the provisions of Rules
203(b), 302(e)(4), and 404(z) and (b) that enable the court
to expedite the administration of estates in which no div-
idend is anticipated. Utilization of the expedited proce-
dures authorized by these provizsions for the handling of
no-asset and nominal arset cases is discretionary, and the
time fixed by the court under paragraph (2) muay be ex- . f
tended as provided therein and in Rule 906(b). )

Although a complaint that comes within § 17¢(2) of
the Act must ordinarily be filed before the determination
of whether the bankrupt will be dischavged, the court
need not determine the issues presented by the complaint
filed under this rule until the question of discharge has
been determined under Rule 404, A complaint filed under
this rule initiates an adversary proceeding as provided in
Rule 703.

Jury Triel. Subdivision {¢) preserves the right to jury T
trial where it exists under nonbankruptey law and is an .
adaptation of the provisions of the Federal Rnles of
Civil Procedure that govern jury trials. Under the {ifth
sentence of the subdivision a demawd for jury trial re-
quires placemeit of an issue triable of right by the jury




«

jury trials to be conducted by a district judge,

A
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on the jury calendar odt-he*ﬁs-h*ieb—eouﬂ-when—ﬂ*e—issue
is—ready-tor-trial but the bankvuptey judge may deny
the demand it he determines arter notice and hearing
that there i. no issue triable of right by a jury. The
same senieuce recognizes, however, that a local rule of
court may nmbe different provisions respecting the
placement un the jury calendar, e.g., by providing for .
immediatc placement of the issue on the district court’s” E
calendar and restrictingy authority to grant or deny the
demand to a judge of that court, or by providing for ve-
) " tention of the entire proceeding by the referee with au-
. thority to conduct the jury trial in the hankruptey court.

i P T B S V- Y- SO S-S N ST Ve




PART V. COCURTS OF BDANKRUPTCYx Oi'ti- i;
CERS AND PERSONNEL; THEIR DUTIES -

Rule 501. Courts of Bankruptcy and
Referees’ Offices

1 (a) Courts of Banlrupley Always Open. -
2 The courts of bankruptcy shall be deemed al-
3 ways open for the purpose of filing any
4 pleading or other proper paper, of issuing
5 and returning mesne and final process, and
6 of making and directing all interlocutory
7 motions, orders, and rules.

8 (b) Trials and Hearings; Orders 1in
9 Chambers. All meetings of creditors and
10 hearings shall be conducted in open court
11 and so far as convenient in a regular court
12 room. All other acts or procecdings may be
13 done or conducted by a bankirupicy judge in
14 chambers and at any place eithor within or
15 without the district; but no hearing, other
16 than one ex parte, shall be conducted outside
17 the district without the consent of all parties
18 affected thereby.

19 (¢) Referee’s Office. The referee’s princi-
20 pal office with a clerical assistant in attend-
21 ance shall be open during business hours on
22 all days except Saturdays, Sundays, and the
23 legal holidays as listed in Rule 6(a) of the
24 Federal Rules of Civil Procedure, but a local
25 rule or order may provide that the referec’s
26 office shall be open for specified hours on
27 Saturdays or particular legal holidays other

149
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98 than those listed in Rule 77(c) of the Federal
29 Rules of Civil Procedure.

ADVISORY COMMITTEE'S NOTE

This rule is adapted from subdivision (a), (b), and (c)
of Rule 77 of the Federal Rules of Civil Procedure.

Insofar as the acts the clerk is authorized to per-
form by the last sentence of Civil Rule 77(¢) are minis-
terial, the referee may delegate their performance in
bankruptey cases to an assistant in his office pursuant to
Rule 506. Rule 77(d) of the Federal Rules of Civil Proce-
dure, dealing with notice of orders or judgments, is
adapted in Rule 922.

As pointed out in the Note accompanying Rule 204,
the regular places at which courts shall be held within
each district and at which creditors’ meetings may be
held are determined by the Judicial Conference of the
United States pursuant to § 37h(1) of the Act. The refer- :
ee's principal office is his regular place of office desig-
nated by the Conference under this statutory provision.

Rule 502. Abelitien-of Referees’ Bonds ¢ lgét Required

1 A referee shall not be required to file a
2 bond in order to qualify.

ADVISORY COMMITTEE'S NOTE

This rule conforms
to Public Law 92-310,
enacted Jine 6, 1972/,

which repealed the pro-

= visions of & 50 of the

Act that refer to
referees' bonds.

v

'H;e—sequwemeﬁs-ef—HQQ—Of—%he—Aeé—‘ﬁhﬁ%—&—reﬁe*ee

money—of—estates—3in s
Hee—a- Feiepee—oratiret Ty 0 TUNETT

Rule 503. Re_stl‘ictio}ts on Ref erees

engage in any
transaction,

b A referee shall not¥purenase, directly or

~ - v - - -
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indirectly, zny—pmpert-y—ef—e*Jestate and
shall not act as trustee or receiver in any
case under the Act. An active full-time ref-
eree shall not engage in the practice of law,
and an active part-time referee shall not act
as attorney for any party in any case under
the Act.

Apvisory COoMMITTEE'S NOTE

This rule is derived from § 29b of the Act. The rule
does not include the restriction of § 39h on the activities
of retived referces, since this is a matter which should be
correlated to the benefits provided such referees by Con-
gress. The disqualification required by clause (1) of § 39b
is incorporated into Rule 505(#).

OO0 =3 U e OO

Rule 504. Books, Records, and Reports of
Referees

(a) Records to be Kept; Reports to be
Made. The referee shall keep a docket for
each case referred to him and shall keep a
list of claims filed against the estate in cach
cage in which it appears there will be a dis-
tribution to unsecured creditors after pay-
ment of the costs and expenses of adminis-
tration. He shall keep such other books and
records and make such reports as may be
prescribed by the Director of the Adminis-
trative Office of the United States Courts
with the approval of the Judicial Conference
of the United States. All papers filed with
the referee, all process issucd and returns
made thereon, all appearances, orders, ver-
dicts, and judgments shall be entered chron-
ologically in the referee’s docket. These en-

’
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18 tries shall be brief but shall show the nature
19 of each paper filed or writ issued and the
20 substance of each order or judgment of ghe
21 court and of the returns showing exccutiol
22 of process.

23 (b) Disposition of Papers of Closed Cascs.
24 When a case is closed, the referce shall
25 transmit all papers pertaining thereto to the
26 clerk of the district court.

ADVISOKY COMMITIEE'S NOTE

Subdivision (a). This rule is derived from §§ 39:a(9)
and 42 of the Act, General Orders 1 (second paragrap'.),
24, and 26, and Rule 79(a) of the Federal Rules of Civil
Procedure. A list of claims is required to be kept only in
asset cases, l.e., when a distribution to unsecured credi-
tors other than administrative expense claimants is an-
ticipated. The list serves no purpose except in such cases,
and the referee should be relieved of the unnecessary
burden in the large number of no-asset and nominal
asset cases. The public character of the docket and list
kept by the referee is provided for by Rule 508, Author-
ity to prescribe other books and records to bLe kept and
the reports to be mude by referees is vested in the Direc-
tor of the Administrative Oftice subject to the approval
of the Judicial Conference. The authority so conferred
falls within the responsibilities conferred upon the
Director and the Judicial Conference by 28 C.S.C. §§ 601
and 605. Sce also §§ 31, 37, 40, 43, 53, and 62 of the Acl.
The last two sentences of subdivision (a) are adapted
from Rule 79(a) of the Federal Rules of Civil Procedure.

The admissibility in evidence of copies of records kept
by referees is governed by § 21d, e, and f of the Act and
by the Federzl Rules of Evidence, made applicuble to
cases and proceedings in bankruptey by Drle 917,

Subdivision (b). The custody and disposition of papers
transmitted to the clerk pursaant to subdivision (h) are
governed by 28 U.S.C. § 157,
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Rule 505. Nepotisia, Influence, and Inferedt

(a) Appointment or Employment of Reclod
tive of or Person Conunected with Judye or
Referee. No person may be appointed as
trustee, receiver, marshal, or appraiser or
employed as accountant or auctioneer in a
bankruptey case (1) if he is a relative of any
judge or refcree of the court making the ap-
pointment or authorizing the employment, or
(2) if he is so connected with any judge or
referee of the court making the appointment
or authorizing the employment as to render
such appointment or employment improper.

(b) Disqualification of Judge or Referee
from Acting in Case: Relationship to Party
or Atlorney; Interest in Case; Appearance
of Influence. Any judge or referce shall dis-
qualify himself in any bankruptcy case (1)
in which he is a relative of any party or his
attorney, has a substantial, direct or indircet
interest, has been of counadl, veis or his
been a material witness, or (2) il his acting
therein would justify the impression that
any person can improperly influence him or
unduly enjoy his favor, or that he is affected
by the kinship, rank, position, or influence of
any party or other person.

(¢) Disqualification of Judge or Referec
from Authorizing Employment of Attorney.
Any judge or referee shall disqualify himself

from authorizing the employment¥of (1) a
relative as an attorney in a bankruptey case,
or (2) an attorney in a bankruptey caze if
the judge or referee is so connected with the

and from determining the
compensation
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34 attorney as to render it improper for him to
35 authorize such employment.

Apvisory COMMITTEE'S NoOTE

Restrictions respecting relatives. The restrictions on
the appointment and employment of relatives have ante-
cedents in 28 U.S.C. § 458, 18 U.S.C, § 1910, and 11 U.S.C.
§ 76a. The first of these statutory provisions prohibits the
appointment to or employment in “any office or duty in
any courl” of a relative of any justice or judge of such
court. This statute has been subjected to little interpreta-
tion, and it is not clear that it extends to such ad hoc and
temporary appointments and employments as those listed
in subdivision (a) of the rule. The other two statutes are
directed only at the appointment of receivers and trustees
who are related to judges of United States courtsySubdivi-
sion (a)(1) makes explicit as a rule of judicial adminis-
tration for all bankruptcy cases that relatives of neither
the judges nor the referees of any court of bankruptey
shall be appointed to any of the offices or employed in
any of the responsibilities listed. The forbidden degree of
relationship varies among the three statutcs cited above.
The more explicit definition of relative in .the Act (§
1(27)), which includes any person related by afiinity or
consanguinity within the third degre~ as determined by
the common law and includes the spouse, is the reference
intended by this rule.

The rule is not intended to restrict ereditors in the ex-
ercise of their right to elect a trustee pursuant to Rule
209(a). Nor does the rule interdict the choice by the trus-
tee or any other party of an attorney who is a relative of
the judge or referee before whom a proceeding under
the Act is pending. The judge or referee is, however, re-
quired to disqualify himself from authorizing employ-
ment of a relative as an attorney under the Act and
must disqualify himself {from acting in any proceeding in
which a relative is an attorney or a party.

Improper conmections. The provisions in subdivisions
(a)(2) and (¢)(2) are adaptations of the “improper connec-
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tion” clause of 28 U.S.C § 455. The first of thesc provi-
sions goes beyond the statute in prohibiting the appoint-
ment or employment of a person to an office or duly
listed therein if he has the described connection with any
judge or referce of the court authorizing the appoint-
ment or employment,

Interest or appearance of influence. Subdivision (b)(1)
combines provisions in § 39b(1) of the Act and the first
half of 28 U.S.C. § 455 and subjects a judge and referee
to essentially the same obligation to disqualify himself
on account of interest or personal involvement in a case.
Cf. Dubnoff v. Goldstein, 385 F.2d 717, 720-21 (2d Cir.
1967). Subdivision (b)(2) is adapted from Canon 13 of the
Canons of Judicial Ethics of the American Bar Associa-
tion.

Rule 506. Delegation of Ministerial
Functions

The referee may delegate any ministerial
function to an assistant employed in his
office or, with the approval of the chief
judge of the district court, to any person em-
ployed in the office of the clerk of the district
court, -

Sy Qb QO D =

ADVISORY COMMITTEE'S NOTE

This rule enables the referee to delegate any function
he is required or authorized by the Act or by these rules
to perform to an assistant in his office or to an employee
in the office of the clerk of the district court, unless the
function is a judicial one. The referee’s authority to dele-
gate applies whether the duty is imposed or the author-
ity is conferred on him when acting as “the court,” as
“the bankruptcy judge,” or as “the referce.” The “cou~t”
includes the referee, as provided in § 1(9) of the Act, and
“bankruptcy judge” includes the referee, as provided in
Rule 901(7). -

Except in offices where there has been a consolid:tion
of the offices of the clerk of the district court and of the
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referce, the delegation authorized by this rule will ordi-
narily be made to an employce in the referce’s oflice.
When a distriet judge is acting as a bankiruptey judge,
he may delegate any duty or authorily to perform minis-
terial acts under these rules to the clerk of the district
court and his deputies and essistants as provided in 28
U.S.C. § 956.

OO0 =0 Uk WD -

24
25

Rule 507. Books and Recerds ch't by Clerks

(a) Bankruptcy Doclet. The clerk of the
district court shall keep a book known as the
“pbankruptecy docket” of such form and style
as may be prescribed by the Director of the
Administrative Office of the United States
Courts with the approval of the Judicial
Conference of the United States and shall
enter therein each bankruptey case.

(b) Transmission of Papers. The clerk
shall transmit to the referee all papers
which pertain to every case referred to him,
unless the judge othervavise directs.

(c) Indew of Cases; Certificate of Scarch.
The clerk shall keep an index of all cases
under the Act filed in or transferred to the
court and of all discharges granted by the
court. On request, the clerk shall make a
search of the index and papers in his custody
and issue a certificate as to whether a case
has been filed in or transferred to the court
or a discharge entered in its records.

(d) Public Access. The docket and index
kept by the clerk under this rule shall ba
open to examination by any person without
charge.

26 0) Other Books and Reccrds of the Clerk.

'
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27 The clerk shall also keep such other books
28 and records as may be required from time to
29 time by the Direcior of the Administrative
30 Office of the linited States Courts wiih the
31 approval of tie Judicial Conference of the
32 United States.

Abvisory COMMITTEE'S NOTE

This rule supersedes §§ 51(4) and 71 of the Acl and
the first paragraph of General Order 1. Subdivision (a) is
an adaptation of the first sentence of Rule 79(a) of the
Federal Rules of Civil Procedure. Subdivision (b), to-
gether with Rule 504(b), is a restatement of the duty of
the clerk imposed by § 51(4) of the Act. Subdivision (c)
provides for the index of eases and discharpes as hereto-
fore required by § 71 of the Act. The provision in § 71
of the Act for a fee to the clerk for issuing a certificate
of search is now superseded by 28 U.S.C. § 1914(b). The
provisions for public access to the clerk’s docket in Gen-
eral Order 1 and to the index of cases in § 71 of the Act
are merged in subdivision (d) of this rule. Subdivision (e)
is an adaptation of Rule 79(d) of the Federal Rules of
Civil Procedure. .

Rule 508. Public Access to Records and
Papers in Bankruptcy Cases

Subject to the provisions of Rule 918, all
papers filed in a bankruptey case, the refer-
ee’s docket, and the list of claims, if any,
are public records and shall be open to exam-
ination by any person at reasonable times
without charge.

S O 0 N =

ADVISORY COMMITTEE'S NOTE

. The provisions of this rule regarding the referce’s
docket and list of claims are devived {rom General Or-



commencing a
bankruptcy case
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ders 1 and 2.1 A list of claimns is required by Rule 50 1(x)
to be kept only in asset cases, This rule also covers the
subject matter of § 49 of the Act (Accounts and Papers
of Receivers and Trustees). The recognition of the right
of public access to papers filed in a bankruptey case ac-
cords with the rule of the common law that court records
are public documents open to inspection, subject to rea-
sonable regulation. 20 Am. Jur, (2d), Courts § 61 (1965) ;
Anno., 175 AL.R. 1260 (1918). Rule 918 authorizes the
court in particular circumstances to enter protective or-
ders respecting secrel, eonfidential, scandalous, or defam-
atory matter contained in any paper filed in a bank-
ruptey ciase. Referees arve relieved by these rules of the
duty imposced on them by § 89a(4) of the Act to “furnish
or cause to be furnished such information concerning
proceedings before them as may be reqested by parties
in interest.” The right of such parties to ir.formation in
the public records of the cuart is sufficiently assured by
this rule, by Rule 218(3), and by 18 U.S.C. § 151, which
imposes criminal sanctions for refusal of a “reasonable
opportunity” to a party in interest to inspect *“documents
and accounts relating to the affairs of gstates in his
charge.” &

See also the second
paragraph of the Note
accompanying Rule 218

supra.

tule 509. Filing of Panmrs

(a) Ploce of Filing, A petitionls}'zall be
filed with the clerk of the district court.

After reference, all papers, includingdproofs
of claim, shall be filed with the referee un-
less otherwise directed by local rule or by
order of the judge.

(b) Notation of Time of Filing. The clerk
of the district court shall note on the petition
the date and hour of its filing, and the clerk
10 or the referce shall note the date of its filing
11 oneach paper thereafter filed with him.

O MW =TJ0 Ok 00D =

1
a petition filed in a
pending case and

12 (c) Error in Filing. A paperberroneously
3 delivered to erker thodistrict judge, referee,

trustee or receiver, or the
attorney for either of them,

or to the

J -
| intended to be filed but
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14lcle‘k of the district court, trustee: i coeiver,
156 -er-debter-in-possession shall, after the aate

16 of its receipt has been nots? thereon, be
17 transmitted forthwith to the ptoper person
18 and shall be deemed filed with i as of the
19 date of its original delivery.

Apvisory COMMITTEE'S No7TE

Subdivision («) is an adaptation of General Order 20
There will be few cases where papers subsequent to the
petition should not be filed with the referee. Subdivision
(a) recognizes, however, that considerations of adwiinis-
trative convenience may dictate a variation from the
normal filing practice prescribed by the vule. Ir » 1+ icr.
lar the second sentence of this subdivision, b wiowirg 2

different provision by local rule, accommuo ‘ates thow-
offices in which consolidation of personnel a .  _ . -iliti
of the clerk of the district court and the r< e A

physical locations of the clerk’s and refe-ev' ¢ ..o
make it desirable to require all papers, includi: proof:
of claim, to be filed with the clerk of the disir . rt -t
who acts for the referee in receiving any pape~ - - n in
the proceeding after a reference.
Subdivision (b} is derived from General Order 2. '
Subdivision (c). By subdivision (c)édelvery—ofs-paper

A 4

sens—named thereip, Mﬂlﬁﬂb—m—s&eh—eaﬁe—m
charged with the duty of transmitting the paper to the

1f not contrary to
the interest of
justice the errone-
ous delivery may be
deemed by the court
to be the equivalent
of a proper filing.

oroper person*This subdivision is new, but it is an ex-
tension of the rule of practice prescribed in the last sen-
tence of General Order 21(1) respecting proofs of claim

In the interest of
justice, the court may
order that the paper

ST a paper to be
:i1ed is misdelivered to
cne of a number of per-

sons connected with a
bankruptcy case or the
bankruptcy court, the re-
cipient is

|
i
ls

delivered to the trustee. a—

Rule 510. Issuance and Certification of
Copies of Papers

1 On request, the referee or the cierk of the
2 district court shall issue a certified copy of

See 3 Collier M 57.10
(1961).
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9 the record of any proceeding in a bank-
4 ruptcy case or of any paper filed with the
5 court.

ApvisorY COMMITTEE'S NOTE

Subdivisions d, e, and f of § 21 of the Act declare the
evidentiary effect to be given certified copies of certain
orders entered in a bankruptey case, of proceedings be-
fore a referee, and of “papers.” Section 21d refers fo
“certified copies” “issued by the clerk, refereec, or an em-
ployee of the referee designated by his order, which shall
be filed in the office of the clerk.” This rulec makes ex-
plicit the duty of the referee or the clerk to issue a certi-
fied copy of the record of any proceeding in a
bankruptcy or any paper filed with the court. The issu-
ance of such a certified copy is a ministerial duty of the
kind delegable by the referee to an assistant under Rule
506, but the admissibility and evidentiary effect of the
copy are to be governed by the Federal Rules of Evidence
so far as federal courts are concerned and by subdivisions
d, e, and f of § 21 so far as state courts are concerned.

917

Rule 9¥0-makes the Federal Rules of Evidence applicable

to-enses-and-proecedings in bankrupteyd Rule 1005 of the
Federal Rules of Evidence allows .the contents- of an
official record or of a paper filed with the court to be
proved by a duly certified copy, and a copy certified and
issued in accordance with this Bankruptcy Rule 510 is
accorded authenticity for this purpose by Rule 902(4) of
the Federal Rules of Evidence.

Ordinarily only the officer having custody of the origi-
nal record or paper when the request is made_would be in
a position to issue a certificate under this rule. See 2 Col-
lier § 21.27 (1964).

Rule 511. Recording and.Reporting of
Proceedings

1 (=" Record of Proceedings. Whenever
2 precticable, th. comnt shall require a record

|cases .l
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to be made of all proceedings in bankruptey
cases. The record may be taken by eleetrenie
sound recording or by a reporter employed
on authorization of the court to take a verba-
tim record by shorthand or other means. The
expense of making the record shall be a
charge against the estate unless the court as-
sesses the cost or a part thereof against a
persen who asserts a vexatious or frivolous
claim or defense. The reporter or operator of
a recording device shall attach his certificate
to the original shorthand notes or other orig-

- inal records taken under this rule and

promptly file them with the court for reten-
tion for at least 6 months and as long there-
after as the court directs.

(b) Transcripts of Proceedings. Upon the
request of any person, including the United
States, who has agreed to pay the fee there-
for, or of the bankruptcy judge, the re-
porter or a typist shall promptly transcribe
the original records of the requested parts of
a proceeding and deliver the transcript, cer-
tified by hini, to the person making the re-
quest. A certified copy of any transcript so
made shall be promptly filed with the court
by the person making the transcript. The
fees for transcripts shall be charged at rates
prescribed by the court but in no event shall
a separate fee be charged for the copy filed
with the court pursuant to the preceding
sentence. The cost of transcription shall be a
charge against the estate only when ap-
proved by the court.

(¢) Admissibility of Record in Evidence.

P
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38 When properly certiﬁed,-a-n—e‘r-l-em;iG sound
89 recording or a transcript of a procecding
40 shall be admissible cvidence to establish the
41 record thereof and shall be deemed prima
42 facic a correct statement of the testimony
43 taken and the proceedings had. . ’

Apvisory COMMITTEE'S NOTE

Subdivision (a) of this rule declares and implements as
a requisite of sound bankruptcy administration that all
proceedings in bankruptey cases shall be recorded verba-
___tim, Ordinarily it will be possible for the record to be
m— taken by an electronic?sound device, but a stenographer
may be employed as reporter, as heretofore authorized
by § 88(7) of the Act, for the purpose of taking a record
in shorthand, by stenotypy, or other means. The court
should not allow an examination, hearing, or other pro-
ceeding in a bankruptcy case to continue without record-
ing unless neither a stenographer nor an operable re-
cording device is available and neither can be obtained
without undue delay. The second sentence of subdivision
(a) modifies the rule of General Order 10 in authorizing
relief of the estate from liability for the cost of record-
ing procecdings which result from the assertion of vexa-
tious or frivolous claiins. The third sentzncz of the sub-
division incorporates a raquirement comparable to that
imposed by 28 U.S.C. § 753(b) on official court reporters.
Subdivision (b) is an adaptation of provisions in 28 ‘
U.S.C. § 753(b) and (f). The person who prepares the
transcript as provided in this subdivision need not have
taken down the original record by shorthand or other There is no
=} - means but mag be a typist who prepares the transcript requirement that
from ie-sound recording&Variances in prevail- the typist be
ing rates of charges for stenographic services and other an employee of
circumstances having a legitimate bearing on charges the bankruptcy
made in bankruptcy cases may be reflected in the rates CcOurt.
prescribed by the court under this subdivision. The last
sentence of this subdivision emphasizes the differentia-
tion that must be made between the expensc of the re-

— 1
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cording by device or shorthand and the cost of the tran-
scription for the purpose of allocating the chavges under
this rule. When the bankruptey judge reguires a
transcript that is not an additional copy requested by
somconce who has paid the fee for the original, the cost
of such transcript would be properly chargad to the es-
tate.

Subdivision (¢) is an adaptation of provisions found in
§ 21d of the Act, 28 U.S.C. § 753(b), and Rule 30(c) of
the Federal Rules of Civil Procedure. When the record of
a proceeding in a bankruptcy case is admissible in evi-
dence in a later proceeding, a properly certified seund re-
cording is not objectionable because of +he mode or form
of the recording. It is of course necessary to insure “the
accuracy and identity of the record,” which includes suf-
ficient intelligibility to meet minimal standards of relia-
bility. “If these requirements of reliability are met, the
nature of the record as well as the mode of its prepara-
tion should be immaterial.” Tatum v. United States, 249
F.2d 129, 131 (D.C. Cir. 1957), cert. denied, 356 U.S. 943
(1958). Subdivision (¢) is consonant with the provisions
of the Federal Rules of Evidence and supplements them
by according prima facie effect to a properly certified re-
cording or transcript as a correct staternent of the testi-
mony and procecdings.

Rule 512. Designated Degosilories
1  (a) Designation. The referees in-each-die-

2 -4siet shall designate $Ke order banking insti-
tutions as depositories for the money of es-
tates. Each: depository so designated shall
give security in accordance with subdivision
(b) of this rule for the prompt repayment of
deposits made therein. The referees may
from time to time change the number of de-
positories, the designations, or the amount of
security required. Except as provided in the
11 last sentence of subdivision (b), the author-

[y
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ity of referecs under this rule shall be exer-
cised by a majority vote.

(b) Securily Required. Except as provided
hercinafter, the referees shall require from
each designated depository a bond secured
by the undertaking of an authorized corpo-
rate surety approved by them, or by the de-
posit of securities designated in Title 6,
U.S.C,, § 15. Securities accepted for deposit
in lieu of 2 surety upon a depository bond
shall be deposited by the depository bank in
the custody of a Federal Reserve bank or
branch thercof designated by the referees
and shall be subject to the order of the refer-
ees. No bond or other security shall be re-
quired for any deposits fully insured under
Title 12, U.S.C,, § 1821, and any referee
may designate a banking institution for the
purpose of receiving deposits so insured.
~ (c) Prohibition of Deposits When Ade-
quacy of Security Doubiful. No receiver or
trustece or other person shall deposit in any
deposilory money received or held by him as
a fiduciary under the Act if he has reasona-
ble cause to believe that the bond or the secu-
rity therefor is or may be inadequate in view
of existing and expected deposits.

(d) Condition of Bond; Place of Filing;
Proceeding on Bond. The condition of a bond
given under this rule shall be that the des-
ignated banking institution will well and
truly account for all money depasited with it
as depository and for all interest payable on
savings and time deposits when duly author-
ized, will pay out such money and interest
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47 only in accordance with the Act, these rules,
48 and rules and orders of the court, and will
49 otherwise faithfully perform all its duties as
50 depository. A bond given under this rule
51 shall be filed with the court and may be pro-
52 ceeded upon in the name of the United
53 States for the use of any person injured by a
54 breach of the condition. )
55 (¢) New Bond: When Required. The ref-
56 erees shall require a depository to give a new
67 bond whenever the prior bond, together with
58 securities deposited pursuant to subdivision
59 (b), does not appear to constitute adequate
60 security in view of existing and expected de-
61 posits.
62 (f) Revocation of Designation. If any de-
63 pository fails, within the time fixed, to give a
64 bond under this rule or to deposit securities
65 adequate for existing and expected deposits,
66 the referees shall order the depository imme-
T _ 67 diately to pay over all money on deposit with
- ) 68 it, with all interest payable thereon, and
: 69 shall revoke its designation. —
70  (g) Relief from Liability on Bond. A sur-
71 ety on the bond of a depository may, by an
72 application setting forth the grounds there-
73 for, request to be relicved from liability with
] 74 respect to any subsequent default of the de-
- 75 pository. If, after hearing upon notice to the
: 76 depository, other sureties, trustees, and
77 other representatives of estates having
78 money in the depository, the referees deter-
79 mine that the application can be granted ‘é
* 80 without injury to any party in interest, the
81 applicant shall be relieved and a new bond or

)

o
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82 other appropriate security shall be required.
83 (k) Reports Required of Designated De-
84 positories. The Director of the Administra-
85 tive Office of the United States Courts with
86 the approval of the Judicial Conference of
87 the United States shall prescribe by regula-
88 tion the reports to be made by designated
89 depositories.

ADVISORY COMMITTEE'S NOTE

This rule is based on § 61 of the Bankrupicy Act and

The subdivision

contemplates that the.

designation of
depositories in any
territory shall be
made by the referee
designated by the
Judicial Conference
pursuant to § 37 of
the Act to serve that
territory.

General Order 58, It vests the authority to designale and
terminate designations of depositories in the referees
rather than the judges in recognition of the fact that the
referees are move likely to be familiar with the consider-
ations that ought to govern the exercise of such author-
ity A bond given pursuant to the rule should accordingly
be filed with the court rather than with the clerk of the
court as provided in § 50h of the Act, Cf. Rule 509(a).
The last sentence of subdivision (Iy) permits any referee
to designate a depository for receiving funds to the ex-
tent they are insured by the Federal Deposit Insurance
Fund. Any other designation shall be made by the refer-
| cees of the district acting comewrrently, Since the rule rec-

ognizes only corporate sureties, references in General
Order 53 to qualifications of individual sureties and to
deceased sureties are omitied from this rule. For the
same reason the H-year limitation imposed by General
Order 53(7) on the term of a depository bond is deleted,
this matter being left for prescription by the referees.
The rule omits the provisions in General Order 53(9) for
termination of a surety’s liability on a bond when a new
bond is approved, since the term of the obligation should
be determined by reference to its language and the order
approving the bond. The responsibility for prescribing
reporting requirements for desiznated depoaitories 1s as-
signed to the Dircetor of the Administralive Oftice sub-
ject to the approval of the Judicial Conference to pormit
fexibility and the prompt utilizotion of new procedures
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and technological improvements as they are developed.
The provision in subdivision {d) regarding a proceeding
on a bond given under this rule is derived from § 50h of
the Act. Cf. Rule 717. Such a proceeding is governed by

the rules in Part VII. See the Note accompanying Rule
701. See also Rule 925.

Rule 513. Special Masters

1 If a reference is made in a bankruptey
2 case by a judge to a special master, the
3 Federal Rules of Civil Procedure applicable
4 to masters apply.

ADVISORY COMMITTEE'S NOTE

The Federal Rules of Civil Procedure applicable to
masters include the third sentence of Rule 52(a) and Rule
53. Although references to special masters may be made
pursuant to the Federal Rules of Civi Procedure, A
reference to a master shall be the exception and not the
rule.” Fed.R.Civ.P. 53(b); 5 Moore €« 53.02, 53.12(6]
(1969). This rule does not contemplate that

shall ever have occasion to refer any matte
master.

a referee
r to a special

Rule 514. Closing Cases

1 Whenever it appears that an estate has
2 been administered and the court has passed
3 upon the final account and discharged the
4 trustee, the case shall be closed,

ADVISORY COMMITTEE'S N OTE

This rule is adapted from § 2a(8) of the Act. Dismissal
of a case for want of prosecution or f
fees is governed by Rule 120. An estate may be closed
even though the period allnwed by Rule 302(ej for filing
claims has not expired. 1 Collier ¢ 2.48 (1968). The clos-

ailuve to pay filing

T R T
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ing of a case may be expedited when a notice of no divi-
dends is given under Rule 203(b), when no final meeting
is necessary under Rule 204(c). and when no trustee has
been elected or appointed under Rule 211,

Rule 515. Reopening Cases

A case may be reopened on application by
the bankrupt or other person to administer
assets, to accord relief to the bankrupt, or
for other good cause. The application shall
be filed with the clerk of the district court
having custody of the papers in the case. The
case shall be referred forthwith for action on
the application and for further proceedings
therein.

WO =1 Ut N -

ADVISORY COMMITTEE'S NOTE

This rule is an elaboration of the provision of § 2a(8)
of the Act authorizing estates to be reopened for cause
shown. Although this provision was amended in 1938 to
clarify the authority of the court te reopen for purposes
other than the administration of newly discovered assets.
see 1 Collier € 2.49 (1968), the courts have been reluctant
to sustain exercises of this authority for the benefit of
the bankrupt. See, e.g.. Saper v. Viviani, 226 F.2d 608,
610-11 (2d Cir. 1955), rev’g sub nom. In re John Viviane
& Son, 132 F.Supp. 633 (S.D.N.Y. 1955); In re Perlman,
116 F.2d 49 (2d Cir. 1940) (Clark, C.J., dissenting), rev'g
34 F.Supp. 685 (S.D.N.Y. 1940); In re Barlean, 279
F.Supp. 260 (D.Mont. 1968). The grant of an application
to reopen under this rule remains a matter of discretion
of the court, but relief to the bankrupt is explicitly rec-
ognized as a proper cause for the reopening., A princi-
pal ground for refusing to reopen a case to enable a
bankrupt to get a discharge has been the rule that the
closing of an estate without the grant of a discharge is
the legal equivalent of a denial of discharge. Perlman v,
322 West Seventy-Second Street Co., Ine., 127 F.2d 7186,
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718-19 (2d Cir. 1912); I'n re Butts, 123 F.24 250, 251 (2d
Cir. 1941). This rule has been substantially qualificd by §
17b of the Act, added by Pub.Law 91-167 and Rule
120(c). Sce the Note accompanying the latter rule.

An application under this rule is not subject to the
one-year limitation of Rule 60(b) of the Federal Rules of
Civil Procedure, which generally applies to motions for
relief from an order of the court. Sce Rule 924. The pro-
vision for automatic reference is new. Cf. In re Loewer-
ree, 157 F.2d 831, 831 (2d Cir. 1946} It is consonant
with the policy of the rules to eliminate unnecessavy pa-

perwork and iuvolvement of thedjudge in bankruptey
cascs otherwise than as provided in Rule 102, Cf. Rule
217(b). The fecs, if any, to be charged for reopening
cases are prescribed by the Judicial Conference pursuant
to § 40c of the Act.

¢ —SEE_ATTACHMENT

| st
L district
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INSERT IN NOTE AT THD OF RULE 515

A number of rules authorize the court to take action respecting-matters
connected with a closed case without the necessity of a reopening. Sce,
e.g., Rule 403(e), authorizing entry of order approving exemptions after a
case is closed when no objections were filed to the trustee's report; Rule 608,
authorizing abandonment of property of inconsequcntial value recovered after
a case is closed and entry of a post-closing order approving abandonment cf
scheduled but unadministered property; Rule 924, incorporating in these rules
Rule 60(a) of the Feaeral Rules of Civil Procedure, which gnables the court
on its own initiative to correct clerical mistakes in judgments, orders, and
other parts of the records and errors therein due to oversight or omission.

A judgment determined to be nondischargeable pursuant to Rule 409 may be
enforced after a case is closed by a writ of execution obtained pursuant to

Rule 769 or Rule 69 of the Federal Rules of Civil Procedure.




~———————1 3 the commencement or continuation of any
__——JCW“ 4 Lproceeding ex—aat to enforce (1) a lien

PART V1. COLLECTION AND LIQUIDATION
OF THE ESTATE

Rule 601. Filing of Petilion as Automatic
Stay Against Lien Enforcement

1 (a) Stay Against Lien Enforcement. The
2 filing of a petition shall operate as a stay of—| any act or

5 against property in the custody of the bank-

6 ruptcy court, or (2) a lien against the prop-

7 erty of the bankrupt obtained within 4

8 months before bankruptey by attachment,

9 judgment, levy, or other legal or equitable

10 process or proceedings.

11 (b) Duration of Stay. Except as it may be

12 terminated, annulled, or modified by the, — . _

13 bankruptcy court under subdivision (c)c_o-f"2 d), or (e)
14 this rule, the stay shall continue until the
15 bankruptey case is dismissed or closed, or
16 until the property subject to the lien is, with
17 the approval of the bankiupteyx court, set
18 apart as exempt, abandoned, or transferred.
19 (c¢) Relief from Stay. Upon the filing of a
20 complaint seeking relief from a stay pre-
21 vided by this rule, the bankruptcy judge—court
22 shall, subject to the provisions of subdivision
23 (d) of this rule, set the trial date for the

date |

over

24 earliest possible tifhe, and it shall take pre-
25 cedence gf-al! matters except older matters

26 of the same character. Unless-the-party-seel
27 ingcoutinuation-ef-the-stay-shows-that-heds

2
8 Q,Q‘M%—ﬂﬁcomt dﬂl terminate, Imay, for cause

L

l ! shown, -




